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The President 


EXECUTIVE ORDER 

Extending the Provisions of the Civil 
Service Retirement Act to Certain 
Federal Employees, and Amending 
Civil Service Rule II 
By virtue of the authority vested in the 
President by section 3 of the Civil Service 
Retirement Act of May 29, 1930 (46 
Stat. 470, U. S. C., title 5, sec. 693), and 
by section 1753 of the Revised Statutes 
of the United States (U. S. C., title 5, 
sec. 631). and the Civil Service Act of 
January 16, 1883 (22 Stat. 403), it is 
hereby ordered as follows: 

The provisions of the Civil Service Re¬ 
tirement Act of May 29, 1930 (46 Stat. 
470), are hereby extended to apply (1) 
to all Federal employees who have been 
or may be appointed to any position 
named in Schedule A or Schedule B of 
the Civil Service Rules, or to any posi¬ 
tion excepted by law or Executive order 
from the operation of the Civil Service 
Act and Rules, provided that such em¬ 
ployees have been or shall be appointed 
pursuant to the provisions of subdivision 
(d) of section 3 of Civil Service Rule II, 
and (2) to all employees who have been 
or may be accorded a classified status 
while serving in such positions. 

Subdivision (d) of section 3 of Civil 
Service Rule n 1 is hereby amended to 
read as follows: 

"The proper appointing officer may 
fill any position named in Schedule A 
or Schedule B, or any other excepted 
position, as classified positions are filled, 
in which case the person so appointed 
shall be eligible for transfer, reinstate¬ 
ment, or promotion to positions in the 
classified service, subject to the provi¬ 
sions of these rules. The encumbent of 
any excepted position so filled will not 
be entitled to protection against re¬ 
moval afforded by these rules.” 

The issuance of this order is recom¬ 
mended by the Civil Service Commisison. 

1 3 F. R. 1519 DI. 


Executive Order No. 3375 of Decem¬ 
ber 24, 1920, extending the provisions 
of the Civil Service Retirement Act of 
May 22, 1920, to certain Federal em¬ 
ployees, is hereby superseded. 

This order shall become effective on 
May 1, 1939. 

Franklin D Roosevelt 
The White House, 

April 10, 1939. 

(No. 80831 

(F. R. Doc. 39-1214; FUed. April 11. 1939; 
11:34 a. m.) 


April 5, 1939. 

My Dear Mr. Secretary: Pursuant to 
the authority conferred upon me by the 
Act to amend the Tariff Act of 1930, ap¬ 
proved June 12, 1934 (48 Stat. 943), as 
extended by the Joint Resolution ap¬ 
proved March 1, 1937 (50 Stat. 24), I 
hereby direct that the duties proclaimed 
on this date in connection with the trade 
agreement signed on April 1, 1939 with 
the Turkish Republic, and all other 
duties heretofore proclaimed in connec¬ 
tion with trade agreements (other than 
the trade agreement with Cuba signed 
on August 24, 1934, the trade agreement 
with Nicaragua signed on March 11. 1936 
and the trade agreement with Czecho¬ 
slovakia signed on March 7, 1938, as 
amended) entered into under the au¬ 
thority of the said Act. as originally en¬ 
acted or as extended, shall be applied on 
and after the effective date of such 
duties, or, as the case may be, shall con¬ 
tinue to be applied on and from the date 
of this letter, to articles the growth, 
produce, or manufacture of all foreign 
countries, except as otherwise herein¬ 
after provided, whether imported direct¬ 
ly or indirectly, so long as such duties 
remain in effect and this direction is not 
modified. 

Such proclaimed duties shall be ap¬ 
plied to articles the growth, produce, or 
manufacture of Cuba in accordance with 
the provisions of the trade agreement 
with Cuba signed on August 24, 1934. 
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Because I find as a fact that the treat¬ 
ment of American commerce by Ger¬ 
many is discriminatory, I direct that 
such proclaimed duties shall not be ap¬ 
plied to products of Germany. Products 
of Bohemia, Moravia and Slovakia, now 
under the de facto administrative con¬ 
trol of Germany, shall be regarded as 
products of Germany for the purposes 
of this paragraph. 

My letter addressed to you on Novem¬ 
ber 25, 1938, 1 with reference to duties 
heretofore proclaimed in connection 
with trade agreements signed under the 
authority of the Act of June 12, 1934 is 
hereby superseded. 


1 3 F. R. 2808 DI. 


You will please cause this direction to 
be published in an early issue of the 
weekly Treasury Decisions. 

Very sincerely yours, 
f seal] Franklin D Roosevelt 

The Honorable 
Henry Morgenthau, Jr., 

Secretary of the Treasury. 

IF. R. Doc. 39-1211; Filed. April 11, 1939; 
11:00 a. m.) 


Rules , Regulations , Orders 


TITLE 6—AGRICULTURAL CREDIT 
FARM CREDIT ADMINISTRATION 
[FCA 131J 

The Federal Land Bank of Houston, 
Fees Charged in Connection With Ap¬ 
plications for Land Bank and Land 
Bank Commissioner Loans: Amount; 
Refund; Cost and Charges in Connec¬ 
tion With Reappraisal 

Sec. 30.1 of Title 6, Code of Federal 
Regulations, is amended to read as fol¬ 
lows: 

“Sec. 30.1 Fees charged in connection 
with applications for land bank and Land 
Bank Commissioner Loans; amount; re¬ 
fund; cost and charges in connection 
with reappraisal. An application fee of 
$15.00 is charged by The Federal Land 
Bank of Houston for the first $1,000.00, 
or less, of the amount applied for, plus 
$1.00 for each additional $1,000.00 or 
fractional part thereof. A fee of $10.00 
is collected at the time the application is 
submitted for a loan of $5,000.00 or less. 
If the application is rejected by the bank 
or withdrawn by the applicant before ap¬ 
praisal by a land bank appraiser, the 
$10.00 initial fee is refunded to the as¬ 
sociation for the applicant. If the ap¬ 
plication is rejected by the bank or with¬ 
drawn by the applicant after appraisal by 
a land bank appraiser, the $10.00 initial 
fee is retained by the bank and applied 
on expenses. If the application is re¬ 
jected by the bank or withdrawn by the 
applicant after the land has been ap¬ 
praised by a land bank appraiser and the 
title has been examined, a charge is set 
up against the applicant for an addi¬ 
tional fee in keeping with the regular fee 
schedule to cover the cost of services ren¬ 
dered. If the application results in a 
closed loan, the remainder of the fee, 
under the bank’s schedule based on the 
amount of the loan closed, is deducted 
from the loan proceeds. 

“If the application is for a loan in ex¬ 
cess of $5,000.00, the bank collects the 
full fee provided for in the regular sched¬ 
ule. 

“If the application is rejected by the 
bank or withdrawn by the applicant be¬ 
fore the security is appraised by the land 
bank appraiser, the entire fee is returned 
to the association for the applicant. If 


the application is rejected by the bank 
or withdrawn by the applicant after ap¬ 
praisal and before examination of title, 
the sum of $5.00 of the application fee 
is returned to the association for the ap¬ 
plicant. The entire fee is retained by 
the bank if the application is rejected 
or withdrawn by the applicant after ap¬ 
praisal and examination of title. If the 
application results in a closed loan for 
less than the amount applied for, the 
fee is based on the amount of the loan 
closed and any excess is refunded to 
the association for the applicant. 

“If the applicant is a nonresident of 
Farm Credit District No. 10, the bank 
requires an additional fee of $7.50 to 
cover expenses of investigation of the 
personal risk of applicant. In event the 
full amount of the additional fee col¬ 
lected is not expended, the unused por¬ 
tion is refunded to the association for 
the applicant. 

“A reappraisal fee of $12.50 is collected 
where reappraisal is requested by an ap¬ 
plicant. If the reappraisal is justified, 
the fee is refunded to the association for 
the applicant. 

“Reappraisal fee of $12.50 is collected 
to cover cost and expense incident to 
supplemental inspecton by land bank 
appraiser to establish to the satisfac¬ 
tion of the bank that grantor has re¬ 
linquished possession to land before loan 
is closed. A reappraisal fee of $12.50 is 
collected to cover cost and expense in¬ 
cident to a supplemental inspection and 
appraisal of improvements by a land 
bank appraiser when all or a portion of 
the loan proceeds are used for construc¬ 
tion of improvements built subsequent 
to the original appraisal. 

“When applications are submitted for 
the division of an existing loan or loans, 
a flat fee of $15.00 is charged in connec¬ 
tion with each application. If addi¬ 
tional funds are applied for in connection 
with an application for the division of a 
loan or loans, an additional fee of $1.00 
is charged for each additional $1,000.00 
or fractional part thereof, and if an addi¬ 
tional loan is made, that portion of the 
additional fee retained by the bank is 
based on the additional funds loaned. 
The fees should accompany the applica¬ 
tions to the bank. 

“In case of a substitute or amended 
application where the property offered 
as security has already been appraised, 
an additional fee of $10.00 is charged by 
the bank in each of the following types 
of cases: 

“(1) a substitute application is sub¬ 
mitted or an old one is amended in order 
to offer additional security; 

“(2) a portion of the security is with¬ 
drawn from the application; 

“(3) one person makes an application, 
the proffered security is sold and the new 
owner desires to substitute his application 
for the original application.” 

(Sec. 13 “Ninth.” 39 Stat, 372, 12 U. S. C. 
781 “Ninth”; Sec. 32, 48 Stat. 48, as 
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amended, 12 U. S. C. 1016; Sec. 33. 48 
Stat. 49, as amended, 12 U. S. C. 1017; 
Sec. 1. 48 Stat. 344, 12 U. S. C. 1020; Sec. 
2, 48 Stat. 345, 12 U. S. C. 1020a; 6 CFR 
19.4019) LRes. Ex. Com. March 3, 19391 

[seal] The Federal Land 

Bank of Houston, 

By A. P. Graves, 

Vice President . 

|F. R. Doc. 39-1224; Filed, April 11, 1939; 
12:42 p. m.j 


TITLE 7—AGRICULTURE 

AGRICULTURAL ADJUSTMENT 
ADMINISTRATION 

| ACP-1939-12 J Issued April 10. 1939 

1939 Agricultural Conservation Pro¬ 
gram Bulletin 

Pursuant to the authority vested in 
the Secretary of Agriculture under sec¬ 
tions 7 to 17, inclusive, of the Soil Con¬ 
servation and Domestic Allotment Act, 
a:; amended, the 1939 Agricultural Con¬ 
servation Program Bulletin is hereby 
amended as follows: 

(1) Item (xvii) of section 701.2 (d) (4) 
is hereby amended to read as follows: 

Flax planted for any purpose except 
when used as a nurse crop for biennial or 
perennial legumes or perennial grasses 
of which a good stand is established in 
1939 or. in areas designated by the Ad¬ 
ministrator as areas where it is not prac¬ 
ticable to use flax as a nurse crop, when 
matched acre for acre by a good stand 
of biennial or perennial legumes seeded 
alone in 1939 or perennial glasses seeded 
alone after November 1, 1938 or in 1939; 
Provided , That in cases where a good 
stand of such legumes or grasses is not 
on the farm at the time of final checking 
of performance, a good stand of such 
legumes or grasses shall be considered as 
having been established if the county 
committee, pursuant to instructions 
issued by the Agricultural Adjustment 
Administration, finds that such legumes 
or grasses were seeded in workmanlike 
manner and (a) failure to secure and 
maintain a good stand was due to flood 
or drought conditions which prevented 
the establishment of a good stand on 
farms generally in the community, or 
<b) failure to have a good stand was due 
to grasshoppers or other insects and the 
farm operator has made every reasonable 
effort to prevent damage by such insects 
including in any event cooperation in the 
insect control programs of the Bureau 
of Entomology and Plant Quarantine in 
any area in which such programs are m 
effect. 

(2) Item (xx) of section 701.2 (d) (4) 
is hereby amended to read as follows: 

Wheat on a non-wheat-allotment 
farm, oats, barley, rye, emmer, speltz, or 


mixtures of these crops (including mix¬ 
tures containing wheat on any farm) 
harvested for hay except (1) when such 
crops are used as nurse crops for legumes 
or perennial grasses of which a good 
stand is established in 1939 and the nurse 
crop is cut green for hay, or (2) when 
such crops are grown in a mixture con¬ 
taining at least 25 percent by weight of 
winter legumes: Provided, That in cases 
where a good stand of such legumes or 
grasses is not on the farm at the time 
of final checking of performance, a good 
stand of such legumes or grasses shall 
be considered as having been estab¬ 
lished if the county committee, pursuant 
to instructions issued by the Agricultural 
Adjustment Administration, finds that 
such legumes or grasses were seeded in 
workmanlike manner and (a) failure to 
secure and maintain a good stand was 
due to flood or drought conditions which 
prevented the establishment of a good 
stand on farms generally in the com¬ 
munity. or (b) failure to have a good 
stand was due to grasshoppers or other 
insects and the farm operator has made 
every reasonable effort to prevent dam¬ 
age by such insects including in any 
event cooperation in the insect control 
programs of the Bureau of Entomology 
and Plant Quarantine in any area in 
which such programs are in effect: 

Done at Washington, D. C., this 10th 
day of April, 1939. Witness my hand 
and the seal of the Department of Agri¬ 
culture. 

f seal 1 H. A. Wallace. 

Secretary of Agriculture . 

[F. R. Doc. 39-1218; Filed. April 11, 1939; 

12:35 p. m.| 


TITLE 24—HOUSING CREDIT 

HOME OWNERS’ LOAN 
CORPORATION 

Title 24. Housing Credit, Chapter IV, 
Part 402, Loan Service 

delinquent taxes 

Amending Part 402 of Title 24 of the 
Code of Federal Regulations 

Section 402.6 is amended to read as 
follows: 

The Loan Service Division shall be 
responsible for causing home owners to 
pay delinquent taxes, assessments, other 
governmental levies or charges, or 
ground rents. (Effective April 25. 1939) 

(Home Owners’ Loan Act of 1933, 48 
Stat. 129, 132 as amended by Section 13 
of the Act of April 27, 1934, 48 Stat. 647; 
12 U. S. C. 1463 (a), (k)) 

(seal] R. L. Nagle, 

Secretary. 

(F. R. Doc. 39-1217; Filed, AprU 11, 1939; 
12:20 p. m.| 


Title 24, Housing Credit Chapter IV, 
Part 402, Loan Service 

DELINQUENT TAXES 

Amending Part 402 of Title 24 of the 
Code of Federal Regulations 

Section 402 is amended by the addi¬ 
tion of the following Section to be num¬ 
bered Section 402.14 to read as follows: 

Sec. 214. In cases where the Loan 
Service Division considers it desirable, 
arrangements may be made with home 
owners on an approved form for a Spe¬ 
cial Deposits Account for the purpose of 
accumulating funds for the payment of 
taxes, assessments, other levies or 
charges, ground rents, or insurance 
premiums. (Effective April 25, 1939) 

(Home Owners’ Loan Act of 1933, 48 
Stat. 129, 132 as amended by Section 13 
of the Act of April 27. 1934, 48 Stat. 
647; 12 U. S. C. 1463 (a), (k)) 

(seal] R. L. Nagle, 

Secretary. 

|F. R. Doc. 39-1216; Filed. AprU 11. 1939; 
12:20 p. m.) 


Title 24, Housing Credit Chapter tV, 
Part 408, Accounting 

APPLICATION OF REMITTANCES AND MISCEL¬ 
LANEOUS CREDITS 

Amending Part 408 of Title 24 of the 
Code of Federal Regulations 

Section 408.00 (g) and Section 408.00 
(1) are amended to read as follows: 

Sec. 800 (g) Remittances received 
from a home owmer for application to 
his account, and miscellaneous credits 
for which no other application Is di¬ 
rected, shall be posted to the home own¬ 
er’s special deposits account up to the 
amount of the accrued and unpaid bal¬ 
ance thereon before crediting any por¬ 
tion of such remittance or miscel¬ 
laneous credit to the related loan or 
vendee account. Remittances, and mis¬ 
cellaneous credits for which no other ap¬ 
plication is directed, which are applied 
to the loan or vendee account shall be 
distributed first to interest and second to 
principal, without segregation on the in¬ 
dividual ledger sheets between the pri¬ 
mary obligation, reconditioning loan or 
advance elements of the consolidated 
balance of either interest or principal. 
When requested by the Legal Depart¬ 
ment, the Accounting Section shall pre¬ 
pare statements of account showing the 
elements of the consolidated account 
and a segregation of the amounts posted 
to the consolidated interest and consoli¬ 
dated principal balances applicable to 
each such element, unless, under direc¬ 
tion of Regional Counsel, the statement 
is required to reflect a different segre¬ 
gation of credits or application of pay¬ 
ments. 
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Sec. 800 (1) Funds received by the 
Corporation from partial releases, grants 
of easements and flowage rights, insur¬ 
ance losses, mineral deeds, transactions 
affecting oil, gas or mineral interests, 
sales of timber, condemnation awards 
under decree or judgment of a court or 
by agreement, substitution of security, 
additional security, other transactions 
which otherwise reduce or diminish the 
security held by the Corporation or the 
property sold by it and any other credits 
to borrowers* or vendees* accounts other 
than repayments, are defined as “mis¬ 
cellaneous credits’*, and the net amount 
thereof shall be applied to the appropri¬ 
ate account (special deposits, interest, 
principal or other sums owing to the 
Corporation) in such manner, consistent 
with law and the provisions of the loan 
or sales instrument or other agreement 
as the General Manager, with the ad¬ 
vice of the General Counsel, shall direct. 
(Effective April 25. 1939) 

(Home Owners* Loan Act of 1933, 48 
Stat. 129, 132 as amended by Section 13 
of the Act of April 27, 1934, 48 Stat. 647; 
12 U. S. C. 1463 (a), (k)) 

l seal] R. L. Nagle, 

Secretary. 

IF. R. Doc. 39-1215; Filed. April 11, 1939; 

12:20 p. m. | 


T. 10 N., R. 22 E.. all of the township not 
within a national forest; 

T. 8 N., R. 23 E., SW*4 sec. 3. secs. 4 to 9, in¬ 
clusive. sec. 10. W*4 sec. 15. secs. 16 to 
21. inclusive, W& sec. 22. secs 28 to 32, 
inclusive; 

T. 9 N., R. 23 E., all of the township not 
within a national forest; 

T. 4 N., R. 24 E.. secs. 1 and 2. N&, 3Ey A sec. 
11. secs. 12 and 13. Eft sec. 14, NE l 4 sec. 
23. sec s. 24, 25, and 36; 

T. 5 N., R. 24 E., secs. 13, 24. 25. 26, 35. and 
36; 

T. 2 N.. R. 25 E.. secs. 1. 2, 11. 12. 13. and 24; 
T. 3 N., R. 25 E.. secs. 1 to 4, secs. 9 to 16. 

secs. 21 to 27. and secs. 34 to 36, inclusive; 
T. 4 N., R. 25 E., all; 

T. 5 N.. R. 25 E.. lots 1. 2. 3. and 4 sec. 1. lots 
1. 2, 3. and 4 sec. 2, lots 1, 2. 3. and 4 sec. 
3, lots 1, 2. 3, and 4 sec. 4. SE‘,4 sec. 7. 
sec. 8. secs. 9 to 36. inclusive: 

T. 2 N.. R. 26 E., secs. 1 to 11 and secs. 14 to 
23, inclusive; 

T. 3 N., R. 26 E„ all; 

T. 4 N.. R. 26 E., all; 

T. 5 N.. R. 26 E.. all; 

T. 6 N.. R. 26 E, secs 32 to 36. inclusive; 

T. 2 N.. R. 27 E.. secs. 1 and 6 (fractional); 

T. 3 N., R. 27 E.. all; 

T. 4 N., R. 27 E., all; 

T. 5 N., R. 27 E.. all; 

T. 2 N.. R. 28 E.. secs. 1 to 17, inclusive; 

T. 3 N.. R. 28 E„ aU; 

T. 4 N., R. 28 E.. secs. 4 to 10. lots 1. 2. 3. 4. 
W»/ 2 SWi/ 4 , SE%SWV 4 sec. 14. secs. 15 to 22, 
Wti sec. 23. secs. 25 to 36, inclusive; 

T. 5 N., R. 28 E.. all; 

T. 2 N.. R. 29 E., secs. 4 to 8. inclusive. N>4. 

SW'/ 4 sec. 9. sec. 17. sec. 18; 

T. 3 N.. R. 29 E., secs. 4 to 9, secs. 16 to 21, and 
secs. 28 to 33. inclusive; 

T. 4 N., R. 29 E., sec. 31. 

(Sgd) Harry Slattery, 
Acting Secretary of the Interior. 


TITLE 43—PUBLIC LANDS 

DEPARTMENT OF THE INTERIOR 

Modification—California Grazing Dis¬ 
trict No. 1 and Nevada Grazing Dis¬ 
trict No. 3 

April 6, 1939. 

Under and pursuant to the provisions 
of the act of June 28, 1934 (48 Stat. 
1269), as amended June 26, 1936 (49 
Stat. 1976), and subject to the limita¬ 
tions and conditions therein contained, 
Nevada Grazing District No. 3. estab¬ 
lished ,by a Departmental order ap¬ 
proved November 3, 1936, is hereby aug¬ 
mented to include the following-de¬ 
scribed land, which is hereby excluded 
from California Grazing District No. 1, 
established April 8, 1935: 

California 


|F. R. Doc. 39-1210; Filed. April 11, 1939; 
10:41 a. m.| 


TITLE 49—TRANSPORTATION AND 
RAILROADS 

INTERSTATE COMMERCE 
COMMISSION 

Order 

At a Session of the Interstate Com¬ 
merce Commission, Division 3, held at its 
office in Washington, D. C., on the 29th 
day of March, A. D. 1939. 

[Ex Parte No. 72 (Sub-No. 1) ] 

in the matter of regulations concern¬ 
ing the class of employees and sub¬ 
ordinate OFFICIALS THAT ARE TO BE IN¬ 
CLUDED WITHIN THE TERM ‘ EMPLOYEE** 
UNDER THE RAILWAY LABOR ACT 


hereby referred to and made a part here¬ 
of, and said division after oral hearing 
having, on the date hereof, made and 
filed a supplemental report containing its 
findings of fact and conclusions thereon, 
which said supplemental report and said 
report of September 29, 1938, are hereby 
referred to and made a part hereof: 

It is ordered , That the work defined 
as that of an employee or subordinate 
official in orders of this Commission now 
in effect be, and it is hereby, amended 
and interpreted so as to include the 
work of persons designated by terms 
such as “red caps*’, station attendants, 
station porters, parcel porters, ushers, 
chief ushers, and captains, whose duties 
consist of or include the carrying of 
passengers’ hand baggage and otherwise 
assisting passengers at passenger stations 
and other places on carriers’ premises 
and equipment, in cities of 100,000 popu¬ 
lation or less as well as in cities of over 
100,000 population, based on the 1930 
census, whether such persons received a 
stated compensation or are entirely de¬ 
pendent upon tips, and brings the per¬ 
sons performing such work within the 
term “employee** as used in the fifth 
paragraph of section 1 of the Railway 
Labor Act, as amended. 

By the Commission, division 3. 

[seal] w. P. Bartel, 

Secretary. 

[F. R. Doc. 39-1222; Filed. April 11, 1939; 

12:40 p. m.j 


Order 

At a Session of the Interstate Com¬ 
merce Commission, Division 3, held at 
its office in Washington, D. C., on the 
29th day of March, A. D. 1939. 

[Ex Parte No. 72 (Sub-No. 1)J 

IN THE MATTER OF REGULATIONS CONCERN¬ 
ING THE CLASS OF EMPLOYEES AND SUB¬ 
ORDINATE OFFICIALS THAT ARE fO BE 
INCLUDED WITHIN THE TERM “EM¬ 
PLOYEE** UNDER THE RAILWAY LABOR ACT 

It appearing, That the Railroad Yard- 
masters of America has requested this 
Commission to interpret its orders de¬ 
fining and classifying employees and 
subordinate officials and to determine 
the status of general yardmasters, ter¬ 
minal trainmasters, trainmasters, and 
their respective assistants employed on 
the Denver and Rio Grande Western 
Railway Company, Wilson McCarthy 
and Henry Swan, Trustees, hereinafter 
referred to as the Rio Grande, and full 
investigation of the matters and things 
involved having been made, and the 
Commission by Division 3 having, on 
the date hereof, made and filed a re¬ 
port 1 containing its findings of fact and 
conclusions thereon, which said report 
is hereby referred to and made a part, 
hereof: 

It is ordered. That the work defined as 
that of an employee or subordinate ofli- 


Mount Diablo Meridian 

T. 11 N., R. 19 E., E?/ 2 sec. 1, E»/ 2 sec. 12, 
E l / 2 sec. 13, secs. 24, 25. and 36; 

T. 12 N., R. 19 E.. all of the township not 
within a national forest; 

T. 10 N., R. 20 E., secs. 3 to 12. inclusive. 
N% sec. 13, secs. 14 to 17, inclusive, EVfe 
sec. 20. secs. 21 and 22, V/y 2 sec. 23, NW l / 4 
sec. 26. N& sec. 27, N*4 sec. 28, NE>/ 4 
sec. 29; 

T. 11 N . R. 20 E.. all of the township not 
within a national forest; 

T. 8 N.. R. 21 E., sec. 1; 

T. 9 N.. R. 21 E.. secs. 1 to 3 and secs. 10 to 15. 
inclusive. E y 2 sec. 22. cecs. 23 to 26. in¬ 
clusive. E y 2 sec. 27, E \/ 2 sec. 34. secs. 35 
and 36; 

T. 10 N., R. 21 E.. sec. 7; 

T. 8 N.. R. 22 E., secs. 1, 12, 13, 14, 23, 24, 25, 
26, 35. and 36; 

T. 9 N.. R. 22 E.. all; 


It appearing. That certain employee 
organizations have filed petitions re¬ 
questing this Commission to amend or 
interpret its orders defining and classi¬ 
fying employees and subordinate officials 
under paragraph 5 of section 1 of the 
Railway Labor Act, as amended, so as to 
include the work of the persons de¬ 
scribed in the next succeeding paragraph 
hereof, and full investigation of the mat¬ 
ters and things involved having been 
made, and the division having, on Sep¬ 
tember 29. 1938, made and filed a report 1 
containing its findings of fact and con¬ 
clusions thereon, which said report is 


1 Filed as part of document. 
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cial in the orders of this Commission now 
in effect be, and it is hereby interpreted, 
in accordance with the findings in said 
report, as including the work of general 
yardmasters, terminal trainmasters, 
trainmasters, and their respective assist¬ 
ants at Denver, Pueblo, Grand Junction, 
and Salida. Colo., and Salt Lake City 
and Helper, Utah, points on the Rio 
Grande, so as to bring them within the 
definition of the term “employee” in the 
fifth paragraph of section 1 of the Rail¬ 
way Labor Act, as amended June 21,1934, 
but this shall not be construed as pre¬ 
venting the Rio Grande from designating 
one general yardmaster at Denver, Colo., 
and one at Salt Lake City, Utah, with 
authority to employ, dismiss, or discipline 
employees, and thus stamp them as 
officials. 

By the Commission, division 3. 

[seal] W. P. Bartel, 

Secretary 

[F. R. Doc. 39-1223; Piled. AprU 11, 1939; 

12:40 p. m.l 


Notices 


DEPARTMENT OF AGRICULTURE. 

Food and Drug Administration. 

In the Matter of the Public Hearing for 
Purpose of Receiving Evidence Upon 
Basis of Which Regulations May Be 
Promulgated (A) Fixing and Estab¬ 
lishing Definition and Standard of 
Identity, Standard of Quality, and 
Standard of Fill of Container, for 
Canned Tomatoes; and (B) Specifying 
Form and Manner of Label Statements 
for Such Canned Tomatoes Which 
Fall Below Such Standard of Qual¬ 
ity, and Such Standard of Fill of 
Container 

report of presiding officer, suggested 
findings of fact, conclusion and or¬ 
der; in re: standard of identity for 

CANNED TOMATOES 

General Statement 

1. In pursuance of the authority of 
subsection (e). Section 701 of the Fed¬ 
eral Food, Drug, and Cosmetic Act tSec. 
701, 52 Stat. 1055; 21 U. S. C. 371 (e>l. 
the Secretary of Agriculture, on his own 
initiative, published, on December 15, 
1938 (which appeared at volume 3, 
page 3009 of the Federal Register), 
a notice of a public hearing to be 
held on January 19. 1939, in Room 
3036, Department of Agriculture, South 
Building, Independence Avenue, be¬ 
tween 12th and 14th Streets, S. W., 
Washington, D. C., for the purpose of re¬ 
ceiving evidence upon the basis of which 
regulations might be promulgated (a) 
fixing and establishing a definition and 
standard of identity, a standard of qual¬ 
ity, and a standard of fill of container 
for canned tomatoes; and (b) regulations 
specifying the form and manner of label 
statements for canned tomatoes which 


fall below such standard of quality and 
such standard of fill of container. This 
notice contained a proposal In general 
terms for a reasonable definition and 
standard of quality, and standard of fill 
of container for canned tomatoes, and 
the form and manner of label statements 
for such food which falls below such 
standards of quality and fill of container, 
together with a provision for labeling of 
tomatoes which (1) fall below the stand¬ 
ard of quality, and (2) fall below the 
standard of fill of container. The notice 
designated John McDill Fox as the pre¬ 
siding officer for said hearing. There¬ 
after, a public hearing was called at the 
time and place therein designated, and 
was adjourned to 2:45 p. m., on the same 
date, and said John McDill Fox served 
as presiding officer. (Government's Ex¬ 
hibit No. 1.) 

2. Said hearing was concluded at 
9:10 p. m. f on January 19, 1939. All 
interested persons were notified, pur¬ 
suant to the rules of procedure, of their 
opportunity to file proposed findings of 
fact and argument. 

3. At such hearing the Presiding Offi¬ 
cer announced that he would first hold 
a hearing on identity and immediately 
subsequent he would hold hearings on 
quality, fill of container, and substand¬ 
ard labeling. 

4. The Presiding Officer, therefore, 
makes this report and suggests that the 
Secretary make, on the basis of the sub¬ 
stantial evidence contained in the rec¬ 
ord, the findings of fact herein con¬ 
tained, the conclusions herein suggested, 
and as so found, to order the promul¬ 
gation of the regulation suggested 
herein. 

5. The proposal, as it appeared in the 
Federal Register on December 15, 
1938, concerned itself, inter alia , with a 
proposed reasonable definition and 
standard of identity for the canned food 
product commonly known as tomatoes. 
It read as follows: 

Tomatoes consist of one of the fol¬ 
lowing optional tomato ingredients: 

(1) (a) Clean, mature, red tomatoes 
which are sound or with imperfections 
removed by trimming, and which have 
been peeled and cored, with (b) the 
liquid obtained from such tomatoes in 
peeling, coring, trimming, and packing; 
or 

(2) Tomato ingredient (1) (a) with 
a strained mixture consisting of clean, 
sound tomato trimmings and liquid ob¬ 
tained from tomato ingredient (1) (a) 
in peeling, coring, and trimming; 

With or without one or more of the 
optional added ingredients; 

(a) Salt. 

(b) Sweet basil leaves. 

Sealed in a container and processed 
by heat to prevent spoilage. 

When optional tomato ingredient <2) 
or optional added ingredient (b) is used, 
that fact shall be stated on the label. 
(Form of declaration to be later 
specified.) 


6. Within the time so provided, vari¬ 
ous interested persons filed proposed 
findings of fact, based upon the evidence 
adduced at the hearing, which If granted, 
would modify the proposal originally 
printed in the Federal Register. These 
proposed findings of fact concerned: 
(1) The variety of tomatoes used for can¬ 
ning. (2) The method of removing im¬ 
perfections. (3) The nature of the liquid 
used to fill the interstices around tomato 
meats. 

7. The controversy of testimony cen¬ 
tered on the use of the phrase “tomatoes 
with puree from trimmings’'. 

8. The testimony described in detail 
what canned tomatoes were understood 
to be; what was the background of the 
Department in setting previous super¬ 
visory standards and, under the present 
act, the basis of presenting the proposal 
of the standard under such act. Mr. 
Victor B. Bonney, a Government wit¬ 
ness, who is Chemist in Charge of the 
Canned Foods Section of the Food and 
Drug Administration, testified substan¬ 
tially as follows: 

After being graduated in 1912 from 
Washington State College with the de¬ 
gree of Bachelor of Science in Chemis¬ 
try, the witness served as an instructor 
in that institution, entering the Depart¬ 
ment of Agriculture in what was then 
the Bureau of Chemistry in 1914, work¬ 
ing for six months in Washington, D. C.. 
mostly taking training and doing work 
on analyses of foods and drugs. Early 
in 1915 he was transferred to the Denver 
station of the bureau and during the 
latter part of that year to the San Fran¬ 
cisco station. His work was in general 
analyses of foods and drugs and while in 
San Francisco he worked mostly on 
fruits and vegetables, largely canned 
fruits and vegetables. In 1917 while 
still in the San Francisco station, he 
made a survey and put up experimental 
packs, in order to determine the methods 
used in canning tomatoes and the com¬ 
position of the tomatoes used for can¬ 
ning. This experimental work on canned 
tomatoes was carried out continuously 
during the years 1918 and 1919. In 1919 
he spent some time in Washington, D. C„ 
learning the Howard mold count method 
of examining tomato products and their 
composition. He then visited tomato 
canneries in several eastern states and 
returned to California where he visited 
all tomato canneries in Southern Cali¬ 
fornia and a large number of those in 
Northern California during the packing 
season of 1919. 

In 1920 he was transferred to the 
Seattle station of the Food and Drug Ad¬ 
ministration where he continued his 
work on fruits and vegetables, particu¬ 
larly canned fruits and vegetables. Dur¬ 
ing his stay at that station he visited all 
tomato canneries in the States of Wash¬ 
ington, Oregon and Northern Idaho. 

In 1926 he was transferred to the Food 
Control Laboratory of the Food and Drug 
Administration at Washington. He was 
put in general charge of the work in 
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that laboratory on canned fruits and 
vegetables, and in the course of his 
official duties he examined the reports 
coming in from field laboratories on 
such products and tabulated and com¬ 
piled data from such reports. 

In 1930, he was appointed to his 
present position as Chemist in Charge 
of the Canned Poods Section of the Food 
and Drug Administration. Since then a 
great deal of his time has been devoted 
to work on standards of weight and fill 
of containers for various canned foods. 
In his present position he has also 
visited canneries and observed their 
methods of canning, particularly the 
method of canning tomatoes. 

He has also made sample packs of 
canned tomatoes, analyzing such packs 
in the laboratory. In addition to this 
work, he supervised the work of the 
field stations and made tabulations of 
their inspections and analyses of vari¬ 
ous canned foods, including canned 
tomatoes. 

In 1937, he visited tomato canneries in 
Utah and a number of canneries in Cal¬ 
ifornia and again observed the entire 
processes of canning tomatoes. He has 
just recently tabulated the reports of 
analyses of 362 samples of canned toma¬ 
toes analyzed during the season of 1937 
and 1938 by the laboratories of the Pood 
and Drug Administration. 

The witness then traced the history of 
the problem of canned tomatoes from 
the regulatory point of view of the Pood 
and Drug Administration. He stated that 
aside from the general problem common 
to all foods of eliminating rot and de¬ 
composition, the chief regulatory prob¬ 
lem which was encountered in connec¬ 
tion with canned tomatoes was the prob¬ 
lem of eliminating added water. 

As early as 1912, the Board of Pood 
and Drug Administration rendered a de¬ 
cision <F. I. D. 144), wherein it was as¬ 
serted that “Some food products may be 
canned without the addition of any other 
substance whatsoever. For example, to¬ 
matoes, the addition of water in such in¬ 
stances being adulteration.” 

In 1917, the witness discovered in his 
work in California that tomato can¬ 
neries were unintentionally adding water 
to canned tomatoes by the use of open 
steam coils or by live steam in some form; 
that this practice resulted in the dilution 
of the juices by the condensation of 
steam, and that after the Administra¬ 
tion called this error in the method of 
canning to the attention of various com¬ 
panies concerned the practice was dis¬ 
continued. 

A second important regulatory problem 
relative to canned tomatoes arose in 1912 
in connection with the practice of the 
canneries in some sections of the country 
by the adding of strained liquids which 
were prepared from trimmings and cores 
of whole, sound tomatoes, thus producing 
a product composed of whole tomatoes 
with strained liquid added. 

In 1912 by the decision of the Board 
of Pood and Drug Inspection (P. I. D. 


144), the practice of adding pulp and 
liquid from trimmings to canned toma¬ 
toes in excess of the tomato juices pres¬ 
ent in the whole tomatoes was held to 
be an adulteration. The Board asserted 
“It has come to the notice of the De¬ 
partment that pulp prepared from trim¬ 
mings, cores and other waste material is 
sometimes added to canned tomatoes. It 
is the opinion of the board that pulp is 
not a normal ingredient of canned to¬ 
matoes, and such an addition is adul¬ 
teration. It is further the opinion of the 
board that the addition of tomato juice 
in excess of the amount present in the 
tomatoes used is adulteration, that is,' 
if in the canning of a lot of tomatoes, 
more juice be added than is present in 
that lot, the same will be considered an 
adulteration.” 

However, the Bureau of Chemistry of 
the United States Department of Agri¬ 
culture in 1914 asserted that there would 
be no objection to the sale of tomato 
puree made from trimmings under the 
label of “Tomatoes with Puree” provided 
that the statement that the product was 
made from trimmings was printed in a 
conspicuous manner. It was understood 
at that time that puree as used in con¬ 
nection with canned tomatoes implied 
a certain degree of concentration. In 
1920. the Bureau of Chemistry again 
asserted that “properly ripened and 
prepared tomatoes packed in no more 
juice than normally comes from them 
after peeling and trimming may, without 
any qualification, be correctly labeled 
‘Canned Tomatoes’. This is the article 
which the purchaser expects to receive 
under the name ’Canned Tomatoes’ and 
is the only article entitled to that name 
without qualifications.* ” 

By 1932, a standard for puree as an 
individual product having been promul¬ 
gated, tomato puree, added to canned 
tomatoes and sold under the name, “To¬ 
matoes with Straight Puree from Trim¬ 
mings” was recognized as a different 
puree from the concentrated product 
sold by that name alone. From 1932. 
therefore, canned tomatoes w r ith puree 
from trimmings have been sold under 
the name “Tomatoes with Straight 
Puree from Trimmings,” and no particu¬ 
lar concentration of such puree has 
been required. 

In the service and regulatory an¬ 
nouncement, P. D. 2, Revision 3, 1932 
(R. p. 15—it should read F. I. D. 2, etc.), 
the difference in the two types of puree 
was clearly indicated. A footnote in 
that announcement asserted that “To¬ 
mato puree should not be confused writh 
puree from trimmings, a term used in 
no other product commonly unconcen¬ 
trated, sometimes added in the canning 
of tomatoes.” 

The witness testified that there had 
recently been conducted a survey in 
order to determine consumer under¬ 
standing of the term “puree” as that 
word was used in connection with 
canned tomatoes; that the inspectors of 
the Food and Drug Administration con¬ 


tacted numerous consumers of canned 
tomatoes of four large cities, New York, 
Philadelphia, Chicago and Cincinnati! 
They were first asked their understand¬ 
ing of the term “tomato puree”. If they 
had no knowledge or opinion they were 
not questioned further. If they did have 
some knowledge, they were asked what 
their understanding of the term "to¬ 
mato puree from trimmings” was. 
These consumers included housewives! 
restaurant chefs, dietitians, home econ- 
oniists and restaurant purchavSing 
agents. In addition some dealers in 
canned foods were also contacted. Alto¬ 
gether 206 persons were interviewed. 
Of these 183 considered “tomato puree” 
to be a concentrated article. The other 
23 believed it to be a thick article. 
When shown the product labeled “to¬ 
matoes writh puree from trimmings” 181 
said they would expect the can to con¬ 
tain tomatoes writh added tomato 
puree and that this added tomato puree 
would be a concentrated product. 
Twenty stated they would not expect 
such added puree to be a concentrated 
product. Five stated they were not fa¬ 
miliar writh the product so they had no 
idea what to expect. These interviews 
were embodied in official reports and the 
reports were present in the hearing 
room and identified and made available 
on cross-examination. The witness 
then detailed the processes by which 
canned tomatoes were made. Prom the 
evidence it would seem that there are 
three types of canned tomatoes. 

(1) First type—Canned tomatoes. 
The most common of the three types of 
canned tomatoes is generally referred to 
simply as “tomatoes.” In the packing 
process tomatoes are washed, sorted, 
trimmed, scalded, peeled, and cored. 
The order of these processes varies 
somewhat according to individual pack¬ 
er practice. When the liquid which 
drains from the tomatoes in the peeling 
and coring process is to be used in the 
finished product, sorting of the toma¬ 
toes is generally done before scalding. 
Tomatoes which are sorted out because 
of imperfections are trimmed by hand 
in such a manner as to remove imper¬ 
fections. Following this scalding proc¬ 
ess, tomatoes are peeled and cored. If 
they have not been sorted and trimmed 
before scalding, the liquid, cores, and 
trimmings obtained at this point in the 
process are discarded. If, however, 
there has been sorting and trimming 
before scalding so that no unsound to¬ 
matoes are received by the peelers, the 
peels, cores, and liquid are kept for use 
in canning tomatoes or other tomato 
products. The peeled and cored toma¬ 
toes may be packed in containers either 
by hand or by a machine. To the to¬ 
matoes in their containers is added suf¬ 
ficient liquid which has drained from 
tomatoes in the peeling and coring proc¬ 
ess to fill the cans completely. The air 
in the tomatoes in their containers is 
then removed by heat or by a vacuum 
process and the container sealed. 
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Thereafter, the container is processed by 
heat, so as to prevent spoilage, and 
properly cooled, so as to prevent over¬ 
looking. <R., pp. 18 and 19.) 

(2) Second type—Solid pack. In ad¬ 
dition to the process of canning de¬ 
scribed above, some canners follow the 
practice of filling the container full of 
whole, sound, mature, red tomatoes, 
trimmed and cored as described in (1), 
without the addition of any liquid which 
may have drained from such tomatoes 
or from any other tomatoes. This type 
of canned tomatoes differs from the first 
type described only in that no additional 
tomato liquid is added. (R., p. 19.) 

(3) Third type—Tomatoes with puree 
from trimmings. In this third method 
of canning tomatoes, whole tomatoes, 
trimmed, peeled, and cored as described 
in the first process, are placed in their 
containers so that their containers are 
about two-thirds to three-fourths full. 
To these partly filled containers is added 
a hot tomato liquid. This liquid is pro¬ 
cured by placing the clean peels, cores, 
and liquid which has drained from to¬ 
matoes in the peeling and coring process 
into a machine known as a cyclone. To 
this tomato mixture may be added some 
whole tomatoes. The tomato mixture is 
then processed in the cyclone so as to 
si rain the liquid and fleshy parts of the 
tomato from the skins, cores, and seeds. 

• Tlic resulting liquid is heated practically 

to boiling, but the heat is kept at such 
a point that there is no substantial con¬ 
centration of the tomato material. The 
canned tomatoes, with the addition of 
this tomato material, have been sold 
under the name of “Tomatoes with Puree 
from Trimmings.” (R., pp. 19 and 20.) 

“Tomatoes with puree from trim¬ 
mings” — A misnomer. The use of the 
term “tomatoes with puree from trim¬ 
mings” to describe the third type of 
canned tomatoes is inaccurate, because 
the tomato material added to canned to¬ 
matoes is neither a puree, as that word 
is generally understood in connection 
with tomato products, nor is it prepared 
from trimmings. (R„ p. 19.) The 
"puree” part of tomatoes with puree from 
trimmings is understood by consumers 
to be a concentrated product, and con¬ 
sumers expect to procure a concentrated 
product when they purchase the tomato 
product under the name of “Tomatoes 
with Puree from Trimmings.” <R„ p. 18.) 

It would seem that the word “puree” 
means a concentrated product. It would 
likewise seem from the evidence that 
Puree from trimmings is not a .proper 
designation. Nevertheless, from both the 
aesthetic and economic standpoint con¬ 
sumers are entitled to know whether or 
not the added liquid to canned tomatoes 
is from whole tomatoes or those made 
from “by-products”. 

Therefore, the Presiding Officer sug¬ 
gests that an order be made and entered 
by the Secretary of Agriculture setting 
forth the detailed findings of fact here¬ 


inafter suggested as a part of such order 
and promulgating the regulation herein¬ 
after set forth. 

Suggested Findings of Fact 

Tomatoes as used in canning must be 
of a red variety. (R., pp. 18. 35 and 58), 
and must be mature (R., p. 18). 

(1) First type—Canned tomatoes. 
The most common of the three types of 
canned tomatoes is generally referred to 
simply as “tomatoes.” In the packing 
process tomatoes are washed, sorted, 
trimmed, scalded, peeled, and cored. 
The order of these processes varies some¬ 
what according to individual packer 
practice. When the liquid which drains 
from the tomatoes in the peeling and 
coring process is to be used in the 
finished product, sorting of the tomatoes 
is generally done before scalding. To¬ 
matoes which are sorted out because of 
imperfections are trimmed by hand in 
such a manner as to remove imperfec¬ 
tions. Following this scalding process, 
tomatoes are peeled and cored. If they 
have not been sorted and trimmed before 
scalding, the liquid, cores, and trimmings 
obtained at this point in the process 
are discarded. If, however, there has 
been sorting and trimming before scald¬ 
ing so that no unsound tomatoes are 
received by the peelers, the peels, cores, 
and liquid are kept for use in canning 
tomatoes or other tomato products. The 
peeled and cored tomatoes may be 
packed in containers either by hand or 
by a machine. To the tomatoes in their 
containers is added sufficient liquid 
which has drained from tomatoes in the 
peeling and coring process to fill the 
cans completely. The air in the to¬ 
matoes in their containers is then re¬ 
moved by heat or by a vacuum process 
and the container sealed. Thereafter, 
the container is processed by heat, so as 
to prevent spoilage, and properly cooled, 
so as to prevent overcooking. (R., pp. 
18 and 19.) 

(2) Second type—Solid pack. In ad¬ 
dition to the process of canning de¬ 
scribed above, some canners follow the 
practice of filling the container full of 
whole, sound, mature, red tomatoes, 
trimmed and cored as described in (1), 
without the addition of any liquid which 
may have drained from such tomatoes 
or from any other tomatoes. This type 
of canned tomatoes differs from the first 
type described only in that no additional 
tomato liquid is added. (R., p. 19.) 

(3) Third type—Tomatoes with puree 
from trimmings. In this third method 
of canning tomatoes, whole tomatoes, 
trimmed, peeled, and cored as described 
in the first process, are placed in their 
containers so that their containers are 
about two-thirds to three-fourths full. 
To these partly filled containers is added 
a hot tomato liquid. This liquid is pro¬ 
cured by placing the clean peels, cores, 
and liquid w’hich has drained from to¬ 
matoes in the peeling and coring process 


into a machine known as a cyclone. To 
this tomato mixture may be added some 
whole tomatoes. The tomato mixture is 
then processed in the cyclone so as to 
strain the liquid and fleshy parts of the 
tomato from the skins, cores, and seeds. 
The resulting liquid is heated practically 
to boiling, but the heat is kept at such a 
point that there is no substantial con¬ 
centration of the tomato material. The 
canned tomatoes, with the addition of 
this tomato material, have been sold 
under the name of “Tomatoes with Puree 
from Trimmings.” (R., pp. 19 and 20.) 

“Tomatoes with puree from trim¬ 
mings” — A misnomer. The use of the 
term “tomatoes with purely from trim¬ 
mings” to describe the third type of 
canned tomatoes is inaccurate, because 
the tomato material added to canned 
tomatoes is neither a puree, as that word 
is generally understood in connection 
with tomato products, nor is it prepared 
from trimmings. (R.. p. 19.) The 
“puree” part of tomatoes with puree 
from trimmings is understood by con¬ 
sumers to be a concentrated product, and 
consumers expect to procure a concen¬ 
trated product when they purchase the 
tomato product under the name of “To¬ 
matoes with Puree from Trimmings.” 
<R., p. 18.) 

Labeling tomatoes urith puree from 
trimmings . Since tomato by-products in 
the form of tomato flesh and liquid ob¬ 
tained from skins, cores, and seeds can¬ 
not be accurately and truthfully de¬ 
scribed as tomatoes “with puree from 
trimmings,” the product should be so 
labeled, so as truthfully to reveal the 
source of the raw-material ingredients. 
<R., pp. 25, 26,«and 27.) Rot and de¬ 
composition attach first to the skins of 
the tomatoes and are concentrated, 
therefore, in a product made from skins, 
seeds, and cores. <R., p. 27.) Canned 
tomatoes made from whole tomatoes 
have generally been found to have a 
lower mold count than canned tomatoes 
prepared in part from liquid extracted 
from the skins of tomatoes. <R., p. 27.) 
The history of canned tomatoes with 
added material procured from skins, 
seeds, and cores reveals that this product 
has not merited the same degree of favor 
as tomatoes prepared from the whole 
fruit. (R., pp. 13, 14, 60, and 61.) 

Flavorings . Zestful and harmless 
flavorings of any variety should be per¬ 
mitted to be used in the manufacture of 
canned tomatoes. (R., p. 23.) A label 
declaration declaring the presence of 
basil or other flavoring ingredients is 
necessary, in order to promote honesty 
and fair dealings in the interest of the 
consumer. (R., p. 23.) Salt — Basil. 
Salt and basil leaves are sometimes 
added to canned tomatoes. 

Suggested Conclusions in the Form of a 
Regulation 

Canned Tomatoes — Identity; Label 
Statement of Optional Ingredients, (a) 
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Canned tomatoes are mature tomatoes of 
red varieties, with any unsoundness re¬ 
moved by trimming, which are peeled 
and cored and to which may be added 
one or both of the following optional 
ingredients: 

(1) The liquid draining from such to¬ 
matoes during or after peeling and cor¬ 
ing. 

(2) The liquid strained from tomato 
by-products (clean, sound peelings and 
cores from tomatoes of red varieties, with 
or without tomatoes or pieces of tomatoes 
of such varieties). 

It may be seasoned with one or more of 
the optional ingredients: 

(3) Salt. 

(4) Spices. 

(5) Flavoring. 

It is sealed in a container and so proc¬ 
essed by heat as to prevent spoilage. 

(b) When optional ingredient (2) is 
present, the label shall bear the state¬ 
ment “Strained Tomato By-products 
Added.” When optional ingredient (4) 
or (5) is present, the label shall bear the 
statement or statements “Spice Added” 
or “With Added Spice.” “Flavoring 
Added” or “With Added Flavoring.” as 
the case may be. If two or all of optional 
ingredients (2). (4), and (5) are pres¬ 
ent, such statements may be combined, 
as for example, “Strained Tomato By- 
Products, Spice, and Flavoring Added.” 
In lieu of the word “Spice” or “Flavor¬ 
ing” in such statement or statements the 
common or usual name of such spice or 
flavoring may be used. Wherever the 
name “Tomatoes” appears on the label so 
conspicuously as to be easily seen under 
customary conditions of-purchase, the 
statement or statements herein specified 
showing the optional ingredients present 
shall immediately and conspicuously pre¬ 
cede or follow such name, without 
intervening written, printed, or graphic 
matter. 

Timg Within Which to File Objections 

Within ten days after the receipt of 
the copy of the Federal Register con¬ 
taining this report, any interested per¬ 
son who wishes to object to any matter 
set out in the suggested findings of 
fact, conclusions, and order, shall trans¬ 
mit such objection in writing to the 
Hearing Clerk. At the same time each 
such interested person shall transmit 
in writing to the Hearing Clerk a brief 
statement concerning each of the ob¬ 
jections taken to the action of the pre¬ 
siding officer upon which he wishes to 
rely, referring where relevant to the 
pages of the transcript of evidence. 

Respectfully submitted. 

f seal 1 John McDill Fox. 

Presidmg Officer. 

Date: April 6th, 1939. 

IP. R. Doc. 39-1186; Filed, April 7, 1939; 

2:27 p. m.J 


In the Matter of the Public Hearing 
for the Purpose of Receiving Evi¬ 
dence Upon the Basis of Which Reg¬ 
ulations May Be Promulgated (A) 
Fixing and Establishing Definition 
and Standard of Identity, Standard of 
Quality, and Standard of Fill of Con¬ 
tainer, for Canned Tomatoes; and (B) 
Specifying Form and Manner of Label 
Statements for Such Canned Toma¬ 
toes Which Fall Below Such Stand¬ 
ard of Quality, and Such Standard 
of Fill of Container 

report of presiding officer, suggested 
findings of fact, conclusion and or¬ 
der. in re: standard of quality for 
canned tomatoes 

General Statement 

1. In pursuance of the authority of 
subsection (e), Section 701 of the Fed¬ 
eral Food, Drug, and Cosmetic Act [Sec. 
701, 52 Stat. 1055; 21 U. S. C. 371 (e)l. 
the Secretary of Agriculture, on his own 
initiative, published, on December 15, 
1938 (which appeared on page 3009 of 
the Federal Register) , a notice of a pub¬ 
lic hearing to be held on January 19, 
1939, in Room 3036, Department of Ag¬ 
riculture, South Building, Independence 
Avenue, between 12th and 14th Streets, 
S. W., Washington, D. C., for the pur¬ 
pose of receiving evidence upon the basis 
of which regulations might be promul¬ 
gated (a) fixing and establishing a defi¬ 
nition and standard of identity, a stand¬ 
ard of quality, and a standard of fill of 
container for canned tomatoes; and (b) 
regulations specifying the form and 
manner of label statements for canned 
tomatoes which fall below such standard 
of quality and such standard of fill of 
container. This notice contained a pro¬ 
posal in general terms for a reasonable 
definition and standard of quality, and 
standard of fill of container for canned 
tomatoes, and the form and manner of 
label statements for such food which falls 
below such standards of quality and fill 
of container, together with a provision 
for labeling of tomatoes which (1) fall 
below the standard of quality, and (2) 
fall below the standard of fill of con¬ 
tainer. The notice designated Jofcn Mc¬ 
Dill Fox as the presiding officer for said 
hearing. Thereafter, a public hearing 
was called at the time and place therein 
designated, and was adjourned to 2:45 
p. m., on the same date, and said John 
McDill Fox served as presiding officer. 
(Government's Exhibit No. 1.) 

2. At such hearing the Presiding Offi¬ 
cer announced that he would first hold 
a hearing on identity and immediately 
subsequent he would hold hearings on 
quality, fill of container, and substand¬ 
ard labeling. 

3. The said hearing on a proposed 
standard of quality was convened at 
9:30 p. m., on January 19 and was con¬ 
cluded at 4:15 p. m., on January 20, 
1939. All interested persons were noti¬ 


fied, pursuant to the rules of procedure, 
of their opportunity to file proposed 
findings of fact and argument. 

4. The Presiding Officer, therefore, 
makes this report and suggests that the 
Secretary make, on the basis of the sub¬ 
stantial evidence contained in the rec¬ 
ord, the findings of fact herein con¬ 
tained. the conclusions herein suggested, 
and as so found, to order the promulga¬ 
tion of the regulation suggested herein 
with reference to a proposed standard of 
quality for the canned food product 
commonly known as tomatoes. 

5. The proposal, as it appeared in the 
Federal Register on December 15, 1938, 
concerned itself, inter alia , with a pro¬ 
posed definition and standard of quality 
for the canned food product commonly 
known as tomatoes. It read as follows: 

The food in the container meets the 
standard of quality when: 

(a) The weight of tomatoes retained 
after draining for 2 minutes on an ap¬ 
propriate sieve, described below, equals 
or exceeds one-half the weight of water 
at 68° F. required to fill the container 
(such weight of water to be determined 
as specified in the accompanjdng 
method). 

The sieve used shall have 2 meshes 
to the linear inch. The bottom shall be 
made of wire of a uniform diameter of 
0.054" woven into square meshes with a 
uniform inside diameter of 0.446". For 
food in containers of less than 3 pounds 
net weight, such a sieve 8 inches in di¬ 
ameter shall be used. For food in con¬ 
tainers of 3 pounds net weight or more, 
such a sieve 12 inches in diameter shall 
be used. 

(b) The red color of the tomatoes is 
such that it complies with the following 
requirements: The pieces of tomatoes 
obtained in (a) are removed from the 
sieve and selected and cut in such man¬ 
ner as to successively segregate those 
portions in which the red color is least 
developed until they equal one-half of 
the total weight of the pieces of tomatoes 
obtained in (a). Such portions ar$ re¬ 
duced to a homogeneous mixture without 
removing or breaking the seeds. After 
freeing such mixture from air bubbles, 
a black container 1 inch deep is filled 
with the mixture and visible seeds aie 
skimmed off or pressed below the surface. 
The color of the mixture in the black con¬ 
tainer is then compared in full daylight 
or its equivalent with a combination of 
the following blended Munsell color 
disks: 

(1) 5R 2.6/13 (glossy finish). 

(2) 2.5YR 5/12 (glossy finish). 

(3) N 1/ (glossy finish). 

(4) N 4 (mat finish). 

If (1) the red color of the mixture is so 
well developed that it cannot be matched 
by any of these disks or any combination 
of them, or (2) if it is sufficiently devel- 
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oped to be matched by a combination In 
which the exposed area of disk (1) cov¬ 
ers one-third or more of the circle, and 
the exposed area of disk (2) does not ex¬ 
ceed that of (1) (regardless of the ex¬ 
posed area of disks (3) and (4>); the 
red color in either case meets the re¬ 
quirement of the standard. 

(c) The tomatoes are so peeled that 

there is not more than_square inches 

(to be fixed at a point between 1 and 1.5 
square inches) of peel per pound of net 
contents in the container. 

(d) The fruit is so trimmed that the 
total of the maximum cross-sectional 
areas of all unsightly blemishes does not 
exceed Ya square inch per pound of net 
contents in the container. 

6 . Within the time so provided, vari¬ 
ous interested persons filed proposed 
findings of fact, based upon the evidence 
adduced at the hearing, which if granted, 
would modify the proposal originally 
printed in the Federal Register. These 
proposed findings of fact concerned: (1) 
color, (2) blemishes, (3) amount of peel, 
and (4) drained weight. 

7. There was some controversy in the 
evidence and in the proposed findings 
with reference to two matters: (1) the 
tcierance of peel and (2) the determina¬ 
tion of the capacity of the container 
with reference to the standard for 
drained weight. With reference to this 
last matter, from the proposed findings 
of fact requested by other interested per¬ 
sons, it would seem that the standard for 
drained weight for tomatoes as given in 
Government's Exhibit No. 1, is in accord¬ 
ance with their contentions but that 
there is objection not so much to the 
specific method proposed by the Govern¬ 
ment to determine the capacity of the 
container but to having any method in¬ 
cluded in the standard. 

8. The testimony described the history 
of the setting of quality standards for 
this food product and the basis for pre¬ 
senting the present proposals. Mr. 
Bonney, a Government witness, after 
qualifying himself as an expert with ref¬ 
erence to his early training at Washing¬ 
ton State College in 1912, detailed his 
'-xperience with the Department. It ap¬ 
pears that he entered the United States 
Bureau of Chemistry, now the Food and 
Drug Administration of the Department 
of Agriculture in 1914, from which time 
he lias been continuously employed in 
various capacities. After a short train¬ 
ing period in the analyses of foods and 
drugs he was transferred to Denver and 
then to San Francisco an^ thereafter 
to Seattle, Washington. He was at San 
Francisco during the period from 1915 to 
1920; at Seattle during the period from 
1920 to 1926. At San Francisco and 
Seattle he worked as an analyst, special¬ 
izing in the analyses of fruits and vege¬ 
tables, visiting canneries and fruit pro¬ 
ducing regions, and learning the methods 
of preparation and the commercial prac- 
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tices in connection with the canning of 
fruits and vegetables, especially tomatoes. 
He stated that he had visited all of the 
tomato canneries in California, many of 
them on numerous occasions, as well as 
those in Washington, northern Idaho and 
Oregon and observed the methods of 
preparation of fruits and vegetables for 
canning and the manufacturing prac¬ 
tices employed, and since that time had 
kept abreast of the industry. 

In 1926 he was transferred to Wash¬ 
ington, D. C. From 1926 to 1930 he was 
in charge of the Food Control Laboratory 
work dealing with composition and 
analyses of fruits and vegetables, includ¬ 
ing canned tomatoes. Since 1930 he has 
been chemist in charge of the Canned 
Food Section of the Food and Drug Ad¬ 
ministration and has either himself 
visited practically all, if not all, of the 
tomato canneries in the United States 
observing canning practices, or received 
and read reports from his assistants with 
reference to such practices. The Canned 
Food Section is a section of the Food 
Division of the Food and Drug Adminis¬ 
tration. There is delegated to the wit¬ 
ness as chemist in charge of the Canned 
Food Section matters pertaining to the 
identity, quality, composition and fill of 
container of canned foods coming within 
the scope of the act. 

In 1930 an amendment to the Food 
and Drugs Act was past, permitting the 
Secretary of Agriculture to promulgate 
minimum standards of quality and fill 
of container for canned foods. It has 
been the duty of the witness to perform 
experimental work and to engage in 
studies leading to the preparation of 
such standards under this amendment. 
This is constantly being done by the 
witness together with the chemists en¬ 
gaged under him and also the devising 
of definite objective tests for determin¬ 
ing such factors as were considered nec¬ 
essary. Among the canned foods that 
were thus studied were canned toma¬ 
toes. The witness or his assistants en¬ 
gaged in the preparation of authentic 
packs of canned foods of known origin 
and from the data thus obtained a rec¬ 
ommendation as to a minimum stand¬ 
ard of quality and fill of container was 
made. That data has been collected 
since 1917. Such data represented a 
consideration of tomatoes grown and 
canned in every tomato producing sec¬ 
tion of the United States. The witness 
likewise detailed the experience which 
he had had in grading canned foods, 
including canned tomatoes. 

In 1930, under the McNary-Mapes 
Amendment to the Food and Drugs Act, 
he recommended the adoption of the 
minimum quality standard for canned 
tomatoes. This recommendation was 
based on a consideration of the factors 
involved. This was arrived at after 
conferences with canners, with the 
trade, with consumers, and with expert 
graders from all sections of the country. 


A quality standard was promulgated 
pursuant to the authority of this 
amendment by the Secretary of Agri¬ 
culture in 1931. This standard em¬ 
bodied objective measurements and ex¬ 
cept for certain changes has been in 
force since that time. The proposed 
standard set forth in Government's Ex¬ 
hibit No. 1 is practically identical with 
the standard promulgated in 1931. 
Aside from the changes in form and 
wording, the two principal changes are 
as follows: First, that the amount of 
peel to be present in a standard can of 
tomatoes is to be fixed at a point be¬ 
tween 1 and 1.5 square inches of peel 
per pound of net contents in the con¬ 
tainer in the proposed standard, while 
in the present standard the fruit is 
“peeled" where there are not more 
than 3 square inches of peel per pound 
of net contents in any one container 
and the average amount of peel per 
pound of net contents of the lot does 
not exceed 1 square inch; second, that 
the drained weight requirement is 
changed from a minimum of 50 percent 
of the contents of the can in the pres¬ 
ent standard to a requirement that the 
weight of tomatoes retained on an ap¬ 
propriate screen equals or exceeds one- 
half of the weight of water at 68° F. 
required to fill the container in the pro¬ 
posed standard, together with a method 
for determining the water capacity of 
the container. 

The reasons for these changes were de¬ 
tailed previously as follows: 

That in the last year and a half eight 
or nine thousand cans of tomatoes were 
examined and the results of the analyses 
of these samples showed that the changes 
were necessary in order to establish a 
fairer and more equitable standard and 
one which at the same time will preserve 
the interests of the canners who are 
adopting and establishing up-to-date 
methods and in the interests of the con¬ 
sumers by offering them a somewhat bet¬ 
ter quality of canned tomatoes than was 
afforded them under the old standard. 
The witness testified that the factors that 
were considered in determining quality 
were four, namely, drained weight, color, 
peel, and blemishes. The witness dis¬ 
cussed at some length the reasons why 
these various factors were important, and 
in his testimony set forth that the meth¬ 
ods which had previously been adopted 
were not found to be satisfactory. (R., 
pp. 14, 15.) Drained weight determina¬ 
tions had been made in the laboratory 
of the Food and Drug Administration 
during the period from July 1, 1937 to 
September 1, 1938, on 6,589 cans of to¬ 
matoes. and on 1,444 cans of tomatoes 
with so-called puree from trimmings. 
The tomatoes so examined were packed 
by 388 different packers located in 29 
States of the United States and repre¬ 
sented canned tomatoes from all the im¬ 
portant tomato canning sections of the 
country, and all common sizes of con- 
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tainers. The average drained weight 
was 57 percent of the total contents of the 
can on canned tomatoes, and 50.7 percent 
of the total contents of the can on canned 
tomatoes with so-called puree from trim¬ 
mings. During 1937 the Food and Drug 
Administration made determinations of 
drained weight of 1,000 cans of toma¬ 
toes at the canneries. These weights 
were made of 74 different lots. The av¬ 
erage drained weight on all of these cans 
as specified as percent of total net con¬ 
tents of tomatoes was 65.1 percent. 
Drained tomatoes retained on a two-mesh 
sieve expressed as percent of water ca¬ 
pacity of the containers was 63.4 per¬ 
cent. Examination was likewise made 
of about 500 cans of tomatoes of so- 
called puree from trimmings from can¬ 
neries. The average drained weight of 
all these expressed as percent of total 
net weight was 54.6 percent. (R., pp. 
14-16.) The average drained weight ex¬ 
pressed as percent of the tomato meats 
retained on a two-mesh sieve compared 
with the water capacity of the contain¬ 
ers was 52.5 percent. This would seem 
to indicate that the drained weight as 
expressed in the proposed standard will 
be approximately 2 percent lower than 
expressed in terms of percent of total 
net contents. 

Summaries were prepared by the wit¬ 
ness of the experiments conducted to 
determine only four of the factors and 
the records upon which such summaries 
were based were produced in the hearing 
room and made available for inspection 
and examination. The witness testified 
at some length with reference to the 
quality factors as a basis for the pro¬ 
posed standard with reference to the 
color factor. (R., pp. 18-23.) He not 
only definitely set forth the tests but de¬ 
scribed the experience and based his 
factual determination on an examina¬ 
tion of 9,283 cans of tomatoes packed by 
388 packers in 29 States during the 
period from July 1, 1937 to December 21, 
1938/ Inasmuch as there is no appre¬ 
ciable controversy with reference to this 
factor, the Presiding Officer does not 
feel that any detailed statement should 
be made of the evidence in extenso. 
There was, however, among all of the 
cans of tomatoes examined no canned 
tomatoes of the yellow variety found. 
(R., p. 22.) Similar testimony was ad¬ 
duced by the witness with reference to 
the proposed peel quality factor. The 
basis for the proposed change (R. f p. 
24) from that of the present standard 
would appear to be in conformity with 
the actual practice of canners and to be 
more in the interest of the consumers 
than the present standard. <R., p. 24.) 
From an examination of 5,849 cans of 
tomatoes and 875 cans of tomatoes with 
puree for peeled content it appeared that 
an average of 0.43 square inches per 
pound of net contents and an average of 
.087 square inches per pound of net con¬ 
tents for tomatoes with puree from trim¬ 
mings was found. Of these 6,724 cans, 
150 of the cans contained over 3 square 


inches peel per pound of net contents, 
450 showed 1.5 to 3 square inches peel 
per pound of net contents, 303 showed a 
peel content of 1 to 1.5 square inches, and 
5,555 showed over 1 square inch peel per 
pound of net contents. (R., pp. 24, 25.) 

With reference to the proposed blemish 
factor, the same process was followed 
and 7,123 cans of tomatoes were exam¬ 
ined for blemishes during the period 
from July 1, 1937 to September 1, 1938. 
The proposed standard does not change 
the requirement of the present standard 
with reference to blemishes and there 
seems to be no substantial evidence in 
the record contradicting the reasonable¬ 
ness of this standard. 

In determining drained weight the 
witness testified substantially as follows: 

That based upon his training and ex¬ 
perience after hundreds of tests he de¬ 
termined that the appropriate sieve 
should be two-meshes to the linear 
inch. When the tomatoes were spread 
over this sieve and the sieve tilted as 
much as possible without the tomatoes 
sliding or rolling the liquid drained 
through such a sieve in slightly over two 
minutes. Circular sieves with this size 
mesh are standard equipment of manu¬ 
facturers and the diameter of the wire 
used by the manufacturers to make such 
a sieve is 0.054 inch woven into square 
meshes such as to give a size of opening 
of 0.446 inch. The witness found from 
his experiments that the diameter of a 
sieve needs to be greater for the larger 
cans than for the smaller; that a sieve 
8 inches in diameter is satisfactory for 
tomatoes in containers of less than 3 
pounds net weight and for containers of 
3 pounds net weight or more the diameter 
should be 12 inches to permit the proper 
draining of the liquid within the time 
specified. 

The witness next testified with refer¬ 
ence to the determination of the water 
capacity of the container. Containers 
for tomatoes may be of two types. The 
usual type is the ordinary sanitary tin 
can. The lid is attached to the can by 
means of a double seam. To determine 
the water capacity of this type of con¬ 
tainer, he cut out the top of the can 
with a can opener which does not injure 
the double seam. He then emptied, 
washed, dried, and weighed the empty 
can. Since his examination of a large 
number of containers showed the aver¬ 
age depth of the double seam for or¬ 
dinary sanitary cans to be of an 
inch, he placed the empty can on a level 
surface and lay across the top of the 
double seam a depth gauge with pointed 
end set so that the end extends }ic of 
an inch below the top of the double seam. 
The gauge is so placed that the point is 
near the center of the opening. The can 
is then filled with water at 68° F. until 
the surface of the water just touches the 
point of the depth gauge. The depth 
gauge is then removed and the filled can 
weighed. This latter weight, minus the 
weight of the empty can, is for all prac¬ 


tical purposes, the capacity of the can 
for water at 68° F. 

In the other types of containers used 
for tomatoes, the lid is flush with the 
top, or very nearly so. The witness re¬ 
moves the lid, washed, dried, and 
weighed the container. He then fills the 
container to the top with distilled water 
at 68° F., weighs and subtracts the 
weight of the empty container. This 
figure gives, for all practical purposes 
the weight of the distilled water the con¬ 
tainer will hold at 68° F. 

The witness further described the 
Munsell color system which has been in 
use for seven or eight years and recom¬ 
mended its adoption. There seems to 
have been no substantial disagreement 
on this point. Evidence is further given 
by other interested persons and by a wit¬ 
ness representing consumer organiza¬ 
tions, which evidence is referred to in 
the suggested findings of fact. 

Therefore, the presiding officer sug¬ 
gests that an order be made and entered 
by the Secretary of Agriculture setting 
forth the detailed findings of fact here¬ 
inafter suggested as a part of such order, 
and promulgating the regulation here¬ 
inafter set forth. 

Suggested Findings 

1. In 1931 under the McNary-Mapes 
Amendment to the Food and Drugs 
Act of 1906 (21 U. S. C. Sec. 10, Par. 5. 
in the case of food) the Secretary of 
Agriculture promulgated a reasonable 
standard of quality for canned toma¬ 
toes <R., pp. 8-11); such standard of 
quality included four factors that go 
to make up quality in canned tomatoes 
(R., p. 13); such quality factors are (1) 
the drained weight of the pieces of to¬ 
mato in the can, (2) the color of the 
tomatoes, (3) the amount of peel and 
(4) tomato blemishes (R., p. 13); that 
objective measurements of such factors 
were included in such standard of qual¬ 
ity (R.. p. 11); such standard of quality 
for canned tomatoes has been in force 
since 1931 with minor changes <R., pp 
11-13); and such standard of quality 
was promulgated, including changes, for 
the purpose of promoting honesty and 
fair dealing in the interest of the con¬ 
sumer (R., p. 11). 

2. A standard of quality for canned 
tomatoes based, as one of the factors to 
be considered, upon the weight of the 
tomatoes in the container that are re¬ 
tained, after proper draining for two 
minutes on a sieve (eight inches in 
diameter if the quantity of the contents 
of the container is less than three 
pounds and twelve inches in diameter 
if such quantity is three pounds or 
more) having two meshes to the linear 
inch and the bottom of which is made 
of wire of a uniform diameter of 0.054 
inch, woven into square meshes of a 
uniform inside diameter of 0.446 inch, 
equalling or exceeding one-half of the 
weight of water at 68° F. required to 
fill the container, is a reasonable one 
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and would promote honesty and fair 
dealing in the interest of the consumers 
for the reasons that the sieve of the size 
described permits the liquid and very 
small pieces of tomato flesh to fall 
through the openings, retaining the 
larger tomato portions; one-half at least 
by volume of the can is tomato meats 
of sufficient size to serve the uses to 
which consumers make of the article; 
consumers can determine their needs 
and make budgetary allowances in pur¬ 
chasing the size can best suited to their 
needs knowing that not more than one- 
half is liquid and tomato fragments; and 
it can be precisely determined (R., pp. 
13-16. 112-115. 156). 

3. It is reasonable and will promote 
honesty and fair dealing in the interest 
of consumers to specify a drained weight 
requirement for canned tomatoes based 
on the water capacity of the container 
rather than a drained weight require¬ 
ment based on the total contents in the 
container for the reason that the can, 
to the consumer's eye, is a measure of 
the quantity of drained tomato meats 
that ought to be received; recent ex¬ 
amination of thousands of cans of to¬ 
matoes show that a requirement based 
on the water capacity of the container 
would be fairer and more equitable both 
to the canner and the consumer; it 
would give the consumer a better qual¬ 
ity of tomatoes; it could be accurately 
determined; and it is in accord with 
good commercial canning practice (R., 
pp. 11-18, 37-39, 108-116, 156). 

4. It is reasonable and it will promote 
honesty and fair dealing in the interest 
of consumers to prescribe, in a reason¬ 
able standard of quality for canned to¬ 
matoes, a method for determining the 
weight of water required to All a metal 
container with lid attached by double 
seam which will include 

(1) opening the container without in¬ 
juring the double seam, removing con¬ 
tents, washing, drying and weighing 
the empty container, 

(2) filling such container with dis¬ 
tilled water of a temperature of 68° F. 
to three-sixteenths of an inch below the 
top level and then weighing the con¬ 
tainer and the water; and 

(3) the result, after subtracting the 

weight of the empty container described 
in (1) from the weight of the container 
and water described in (2), is the weight 
of water required to fill the container, 
<R., pp. 28-30) ' 

for the reason that the method is defi¬ 
nite; that any method based on can 
dimensions would be approximate; that 
domestic and imported can construction 
differs; that calculations from dimen- 
tional measurements are not accurate; 
that three-sixteenths of an inch is the 
accepted and determined measure of the 
double seam; that the displacement 
method is not practicable or reasonable 
for a canner to use in his factory; and 
that the method here recommended is in 
accord with good commercial canning 


practice.' (R., pp. 15, 16, 29, 30, 122, 
125, 156.) 

5. It is reasonable and will promote 
honesty and fair dealing in the interest 
of consumers to prescribe, in a reason¬ 
able standard of quality for canned to¬ 
matoes, a method of determining the 
weight of water required to fill contain¬ 
ers other than those attached by double 
seam, which will include 

(1) opening the container, removing 
contents, washing, drying and weighing 
the empty container, 

(2) filling such container with distilled 
water of a temperature of 68" F. to the 
top and then weighing the container and 
the water; and 

(3) the result, after subtracting the 
weight of the empty container described 
in (1) from the weight of the container 
and water described in (2), is the weight 
of water required to fill the container 
<R., pp. 28-30) 

for the reasons that the method is defi¬ 
nite; that any method based on can or 
container dimensions would be approxi¬ 
mate; that domestic and imported con¬ 
tainer construction differs; that calcula¬ 
tions from dimensional measurements 
are not accurate; that when tomatoes 
are in containers with lids other than 
those attached by means of a double 
seam the lid is placed on the top of the 
container; that the displacement method 
is only practicable with good commer¬ 
cial canning practice. (R., pp. 15. 16, 
29. 30, 122, 125, 156.) 

6. A standard of quality for canned 
tomatoes based, as one of the factors to 
be considered, upon the redness or height 
of the color of the tomatoes in the 
container 

determined by taking and removing from 
the sieve the drained tomatoes obtained 
in determining the drained weight and 
cutting out and successively segregating 
those portions in which the red color is 
least developed until one-half by weight 
of such drained tomatoes have been so 
segregated; by reducing such segregated 
portions to a uniform mixture without 
removing or breaking the tomato seeds; 
by putting such mixture into a black 
container to a depth of at least one inch; 
by freezing such mixtures from air bub¬ 
bles and skimming off or pressing below 
the surface all visible tomato seeds; by 
comparing the color of such mixture, in 
full diffused daylight or its equivalent, 
with the blended color of combinations 
of the following Munsell color discs, or 
the color equivalent of such discs: 

Disc 1. Red—5R 2.6/13 (glossy finish) 

Disc 2. Yellow—2.5 YR 5/12 (glossy 
finish) 

Disc. 3. Black—N 1/ (glossy finish) 

Disc 4. Grey—N 4/ (mat finish); 

and if the redness or height of the color 
of such mixture is not less than that of 
any combination of the above-described 
Munsell color discs in which one-third 
of the area of disc 1 and not more than 
one-third of the area of disc 2 (regardless 


of the exposed area of discs 3 and 4) is 
exposed, then the color factor require¬ 
ment is met, (R. pp. 18-23), 

would be reasonable and would promote 
honesty and fair dealing in the interest 
of consumers in that the consumer would 
be assured of getting tomatoes with fairly 
well developed red color, and would be in 
accord with good commercial practice 
(R. pp. 20-21, 109-116). 

7. In a standard of quality for canned 
tomatoes a maximum allowance of one 
square inch of tomato peel per pound 
of canned tomatoes in the container as 
one of the quality factors would be rea¬ 
sonable and would promote honesty and 
fair dealing in the interest of consumers 
in that, of the thousands of cans of to¬ 
matoes examined between July 1, 1937 
and September 21, 1938 representing the 
output of 388 packers located in all of 
the principal tomato producing sections 
of the United States and being a very 
representative cross section of the indus¬ 
try, the great majority showed less than 
one inch of tomato peel per pound of 
canned tomatoes; the consumer expects 
to get a minimum amount of peel in a 
can of tomatoes; and it is in accord with 
good commercial practice (R. pp. 23-25, 
109-116, 164-166) 

8. In a standard of quality for canned 
tomatoes, a maximum allowance of one- 
fourth square inch of tomato blemish per 
pound of canned tomatoes in the con¬ 
tainer, as one of the quality factors, 
would be reasonable and would promote 
honesty and fair dealing in the interest 
of consumers for the reason that this 
quality factor has been in force since 
1931 without change; of the thousands 
of cans of tomatoes examined for this 
factor but few failed to meet the require¬ 
ment and the great majority was well 
below the tolerance; and it is in accord 
with good commercial practice and con¬ 
sumer understanding of the article (R. 
pp. 26-28, 109-116, 158) 

9. There are no yellow varieties of 
tomatoes canned and sold under the 
name of tomatoes unqualified (R. pp. 22, 
23, 148) 

Suggested CoJiclusions in the Form of a 
Regulation 

Canned Tomatoes—Standard of Qual¬ 
ity. (a) The standard of quality for 
canned tomatoes is as follows: 

(1) The drained weight, as determined 
by the method prescribed in subsection 
(b) (1), is not less than 50 percent of the 
weight of water required to fill the con¬ 
tainer, as determined by the following 
method for water capacity of containers. 

(1) In the case of a container with lid 
attached by double seam, cut out the lid 
without removing or altering the height 
of the double seam. 

(2) Wash, dry, and weigh the empty 
container. 

(3) Fill the container with distilled 
water at 68 a Fahrenheit to A inch ver¬ 
tical distance below the top level of the 
container, and weigh the container thus 
filled. 
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(4) Subtract the weight found in (2) 
from the weight found in (3). The dif¬ 
ference shall be considered to be the 
weight of water required to fill the con¬ 
tainer. 

In the case of a container with lid at¬ 
tached otherwise than by double seam, 
remove the lid and proceed as directed in 
clauses (2) to (4) inclusive, except that 
under clause (3) fill the container to the 
level of the top thereof. 

(2) the strength and redness of color, 
as determined by the method prescribed 
in subsection (b) (2), is not less than 
that of the blended color of any combina¬ 
tion of the color discs described in such 
method, in which one-third the area of 
disc 1, and not more than one-third the 
area of disc 2, is exposed; 

(3) peel, per pound of canned toma¬ 
toes in the container, covers an area of 
not more than 1 square inch; and 

(4) blemishes, per pound of canned 
tomatoes in the container, cover an area 
of not more than one-fourth square 
inch. 

(b) Canned tomatoes shall be tested 
by the following method to determine 
whether or not they meet the require¬ 
ments of clauses (1) and (2) of subsec¬ 
tion (a): 

(1) Remove lid from container, but 
in the case of a container with lid at¬ 
tached by double seam, do not remove 
or alter the height of the double seam. 
Tilt the opened container so as to dis¬ 
tribute the contents over the meshes of 
a circular sieve which has previously 
been weighed. The diameter of the 
sieve used is 8 inches if the quantity of 
the contents of the container is less 
than 3 pounds, or 12 inches if such 
quantity is 3 pounds or more. The 
meshes of such sieve are made by so 
weaving wire of 0.054 inch diameter as 
to form square openings 0.446 inch by 
0.446 inch. Without shifting the toma¬ 
toes, so incline the sieve as to facilitate 
drainage of the liquid. Two minutes 
from the time drainage begins, weigh 
the sieve and drained tomatoes. The 
weight so found, less the weight of the 
sieve, shall be considered to be the 
drained weight. 

(2) Remove from the sieve the drained 
tomatoes obtained in (1). Cut out and 
segregate successively those portions of 
least redness until 50 percent of the 
drained weight, as determined under (1), 
has been so segregated. Comminute the 
segregated portions to a uniform mix¬ 
ture without removing or breaking the 
seeds. Fill the mixture into a black con¬ 
tainer to a depth of at least 1 inch. Free 
the mixture from air bubbles, and skim 
off or press below the surface all visible 
seeds. Compare the color of the mixture, 
in full diffused daylight or its equivalent, 
with the blended color of combinations 
of the following concentric Munsell color 
discs of equal diameter, or the color 
equivalents of such discs: 


1. Red—Munsell 5R 2.6/13 (glossy 
finish). 

2. Yellow — Munsell 2.5 YR 5/12 
(glossy finish). 

3. Black—Munsell N 1/ (glossy finish). 

4. Grey—Munsell N 4 (mat finish). 
Time Within Which to File Objections 

Within ten days after the receipt of the 
copy of the Federal Register containing 
this report, any interested person who 
wishes to object to any matter set out in 
the suggested findings of fact, conclusion, 
and order, shall transmit such objection 
in writing to the Hearing Clerk. At the 
same time such interested persons shall 
transmit in writing to the Hearing Clerk 
a brief statement concerning each of the 
objections taken to the action of the pre¬ 
siding officer upon which he wishes to 
reply referring where relevant to the 
pages of the transcript of evidence. 

Respectfully submitted. 

f seal 1 John McDill Fox, 

Presiding Officer. 

Dated: April 8th, 1939. 

(P. R. Doc. 39-1221; Piled, April 11, 1939; 

12;36 p. m.] 


In the Matter of the Public Hearing 
for the Purpose of Receiving Evi¬ 
dence upon the Basis of Which Regu¬ 
lations May be Promulgated (A) 
Fixing and Establishing Definition 
and Standard of Identity. Standard of 
Quality, and Standard of Fill of Con¬ 
tainer, for Canned Tomatoes; and (B) 
Specifying Form and Manner of Label 
Statements for Such Canned To¬ 
matoes Which Fall Below Such 
Standard of Quality, and Such Stand¬ 
ard of Fill of Container 

report of presiding officer, suggested 
findings of fact, conclusion and order, 
in re: labeling of substandard canned 

TOMATOES 

General Statement 

1. In pursuance of the authority of 
subsection (e). Section 701 of the Federal 
Food, Drug, and Cosmetic Act iSec. 701, 
52 Stat. 1055; 21 U. S. C. 371 (e)l. the 
Secretary of Agriculture, on his own 
initiative, published, on December 15, 
1938 (which appeared on page 3009 of 
the Federal Register), a notice of a 
public hearing to be held on January 19, 
1939, in Room 3036, Department of Agri¬ 
culture, South Building, Independence 
Avenue, between 12th and 14th Streets, 

S. W., Washington, D. C., for the purpose 
of receiving evidence upon the basis of 
which regulations might be promulgated 
(a) fixing and established a definition 
and standard of identity, a standard of 
quality, and a standard of fill of con¬ 
tainer for canned tomatoes; and (b) 
regulations specifying the form and man¬ 
ner of label statements for canned to¬ 
matoes which fall below such standard 
of quality and such standard of fill of 
container. This notice contained a pro¬ 
posal in general terms for a reasonable 


definition and standard of quality, and 
standard of fill of container for. canned 
tomatoes, and the form and manner of 
label statements for such food which 
falls below such standards of quality and 
fill of container, together with a provi¬ 
sion for labeling of tomatoes which (1) 
fall below the standard of quality, and 
(2) fall below the standard of fill of con¬ 
tainer. The notice designated John Mc¬ 
Dill Fox as the presiding officer for said 
hearing. Thereafter, a public hearing 
was called at the tifne and place therein 
designated, and was adjourned to 2:45 
p. m., on the same date, and said John 
McDill Fox served as Presiding Officer. 
(Government’s Exhibit No. 1.) 

2. At such hearing the Presiding Officer 
announced that he would first hold a 
hearing on identity and immediately sub¬ 
sequent he would hold hearings on qual¬ 
ity, fill of container, and substandard 
labeling. 

3. The said hearing on a proposed 
labeling of substandard canned toma¬ 
toes was convened at 5:00 p. m., on Janu¬ 
ary 20. 1939, and was concluded at 9:10 
p. m. on the same day. All interested 
persons were notified, pursuant to the 
rules of procedure, of their opportunity 
to file proposed findings of fact and 
argument. 

4. The Presiding Officer, therefore, 
makes this report and suggests that the 
Secretary make, on the basis of the 
substantial evidence contained in the 
record, the findings of fact herein con¬ 
tained, the conclusions herein suggested, 
and as so found, to order the'promulga- 
tion of the regulation suggested herein 
with reference to a proposed labeling of 
substandard canned tomatoes. 

5. The proposal, as it appeared in the 
Federal Register on December 15, 
1938, concerned itself, inter alia , with 
a proposal with reference to the labeling 
of substandard canned tomatoes. It 
read as follows: 

(1) Tomatoes which fall below the 
standard of quality. —An article of food 
which falls below the standard of qual¬ 
ity shall be labeled in the following form 
and manner: 

Wherever the name of the food or a 
picture thereof appears, there shall also 
appear immediately above or below such 
name or such picture, without interven¬ 
ing material and against a strongly con¬ 
trasting uniform background, a box 
legend of the following specifications: 

Box. —Rectangular in shape, with a 
border not less than 6 points in width. 

Wording enclosed in box. —First line, 
“Substandard Quality,” in 12-point Chel¬ 
tenham bold condensed caps for con¬ 
tainers of less than 1 pound of total con¬ 
tents, and in 14-point Cheltenham bold 
condensed caps for containers of 1 pound 
or more of total contents. Second line, 
“Good Food—Not High Grade.” in 8- 
point Cheltenham bold condensed caps 
for containers of less than 1 pound of 
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total contents, and in 10-point Chelten¬ 
ham bold condensed caps for containers 
of 1 pound or more of total contents. 

(2) Tomatoes which fall below the 
standard of fill of container .—An article 
of food which falls below the standard of 
fill of container shall be labeled in the 
following form and manner: 

For an article with total contents oc¬ 
cupying an insufficient percentage of the 
total capacity of the container, the form 
and manner of labeling as to position, 
box and type shall be identical with that 
of (1). The wording of the first line in 
such box shall be “Substandard Fill” and 
the second line, “Excess Head Space.” 

Provided, That if the wordings speci¬ 
fied in (1) and (2) are both applicable 
to a single article, they may be com¬ 
bined in a single box. 

6. Within the time so provided, various 
interested persons filed proposed findings 
of fact, based upon the evidence adduced 
at the hearing, which if granted, would 
modify the proposal originally printed in 
the Federal Register. These proposed 
findings of fact concerned the wording 
which should be placed on tomatoes 
which under the act fall below either 
the standard of quality or the standard 
of fill of container of the product. 

7. Testimony was given on behalf of 
Preston McKinney who testified sub¬ 
stantially that the legend “below U. S. 
Standard” is objectionable. Mr. Shook 
(R. p. 34) suggested that the words 
“below standard” would be an improve¬ 
ment on “substandard.” The wording 
“substandard” was regarded as being 
derogatory. 

8. Therefore, the Presiding Officer 
suggests that an order be made and en¬ 
tered by the Secretary of Agriculture 
setting forth the detailed findings of 
fact as hereinafter suggested as part 
of such order, and promulgating the 
regulation hereinafter set forth. 

Suggested Findings of Fact 

1. That in 1931, under the McNary- 
Mapes Amendment to the Food and 
Drugs Act of 1906 (21 U. S. C. Sec. 10. 
Par. 5, in the case of food) to promote 
honesty and fair dealing in the interest 
of the consumer, the Secretary of Agri¬ 
culture, after public hearings, promul¬ 
gated a regulation providing for the 
labeling of canned foods that fell be¬ 
low the applicable standard of quality 
or fill of container, which included 
canned tomatoes (R. pp. 10-12); that 
such regulation required the label state¬ 
ment to indicate plainly that the prod¬ 
uct was substandard (R. p. 10); that 
the factors considered essential to indi¬ 
cate plainly that the product was sub¬ 
standard were (1) the relative promi¬ 
nence of the statement on the label; 
(2) such a position of the statement on 
the label with respect to the name or a 
pictorial representation of the product 


as would make the statement apparent 
or discernible under ordinary conditions 
of purchase and sale; (3) the kind and 
size of type used; and (4) a statement 
to be of such a nature that it would 
not convey a misleading impression (R. 
pp. 10-11); that such a regulation em¬ 
bodying these factors has been in force 
since 1931; and that essentially the 
same requirements are hereinafter rec¬ 
ommended. <R. pp. 12, 30-32.) 

2. That it would be reasonable and 
would promote honesty and fair dealing 
in the interest of consumers in promul¬ 
gating a regulation providing for the 
labeling of canned tomatoes that fell 
below the applicable standards of quality 
or fill of container, to require such a label 
statement as would plainly indicate the 
product was substandard; that such 
a label statement would include promi¬ 
nence. position, display, type, clarity and 
certainty; and that such a label state¬ 
ment would indicate clearly and con¬ 
cisely that the article failed to meet the 
standards of quality or fill of container 
applicable thereto. <R. pp. 10-27, 30-32.) 

3. That such a label statement would 
plainly indicate that the product was 
below standard if it appeared in connec¬ 
tion with the product name and/or pic¬ 
torial representation thereof so as to be 
clearly visible under ordinary conditions 
of purchase and sale (R. pp. 13-15). 

4. That it would be reasonable and 
would promote honesty and fair dealing 
in the interest of consumers to require, 
on substandard quality canned tomatoes, 
the statement “Below Standard Quality” 
on one line and “Good Food—Not High 
Grade” on a line below; to be printed in 
type of 12-point Cheltenham bold con¬ 
densed caps for the first line and for 
the second line 8-point type of the same 
style if the quantity of the contents of 
the container is less than one pound, and 
if such quantity is one pound or more in 
type of the same style, the first, line 
to be 14-point, and the second line 10- 
point; such statement to be enclosed 
within a border, not less than 6 points 
in width, in the shape of a rectangle; 
and such statement, so enclosed, to be 
on a strongly contrasting, uniform back¬ 
ground, so placed as to be clearly seen 
when the word “Tomatoes” or any pic¬ 
torial representation of a tomato is 
viewed, wherever such word or repre¬ 
sentation appears so conspicuously as to 
be easily seen under customary condi¬ 
tions of purchase and sale. (R. pp. 
10-27, 30-33.) 

5. That it would be reasonable and 
would promote honesty and fair dealing 
in the interest of consumers to require, 
on below standard fill of container can¬ 
ned tomatoes, the statement “Below 
Standard Fill” to be printed in type of 
12-point Cheltenham bold condensed 
caps for the first line and for the second 
line 8-point type of the same style if the 
quantity of the contents of the container 
is less than one pound, and if such quan¬ 


tity is one pound or more in type of the 
same style, the first line to be 14-point 
and the second line 10-point; such state¬ 
ment to be enclosed within a border, 
not less than 6 points in width, in the 
shape of a rectangle; and such state¬ 
ment, so enclosed, to be on a strongly 
contrasting, uniform background, so 
placed as to be clearly seen when the 
word “Tomatoes” or any pictorial repre¬ 
sentation of a tomato is viewed, wher¬ 
ever such word or representation ap¬ 
pears so conspicuously as to be easily 
seen under customary conditions of pur¬ 
chase and sale (R. pp. 10-27. 30-33. 36). 

6. That it would be reasonable and 
would promote honesty and fair deal¬ 
ing in the interest of consumers to re¬ 
quire, on canned tomatoes that fall below 
both the standard of quality and the 
standard of fill of container applicable 
thereto, both the statements described in 
paragraphs 4 and 5, the one following 
the other, and enclosed in a single rect¬ 
angle. (R. pp. 10-27. 30-34.) 

7. That the statement “Below U. S. 
Standard” on below standard quality or 
fill of container canned tomatoes is in¬ 
definite (R. pp. 22, 30-33); is misleading 
(R. pp. 16. 17. 23, 30-33); and conveys 
the impression to the consumer that the 
United States Government supervised, 
the preparation of the article. (R. pp. 
16. 17, 22. 23. 30-33, 34.) 

8. That the statement “slack fill” on 
substandard quality or fill of container 
canned tomatoes is ambiguous (R. pp. 
23. 24. 30-33. 36, 37); is indefinite <R. pp. 
25, 30-33. 36); and the meaning that is 
intended to be conveyed to the consumer 
by the words “slack fill” is uncertain. 
(R. pp. 24, 25, 30-33, 36, 37.) 

Conclusions in the Form of a Suggested 
Regulation Prescribing the Label 
Statements for Canned Tomatoes Fall¬ 
ing Below the Standard of Quality ; the 
Standard of Fill of Container or Both 
Applicable Thereto 

From the foregoing Suggested Find¬ 
ings of Fact, the following suggested 
reasonable regulation prescribing the 
label statements for canned tomatoes 
falling below the standard of quality 
and/or the standard of fill of container 
applicable thereto, is recommended: 

(a) When Canned Tomatoes Fall Be¬ 
low the Standard of Quality Therefor: 

The term “Substandard Quality” 
means the statement “Below Standard 
Quality Good Pood—Not High Grade” 
printed in two lines of Cheltenham bold 
condensed caps. The words “Below 
Standard Quality” constitute the first 
line, and the second immediately follows. 
If the quantity of the contents of the 
container is less than one pound, the 
type of the first line is 12-point, the sec¬ 
ond, 8-point. If such quantity is one 
pound or more, the type of the first line 
is 14-point, and of the second, 10-point. 
Such statement is enclosed within lines 
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not less than 6 points in width, forming 
a rectangle. Such statement is within 
enclosing lines, is on a strongly contrast¬ 
ing, uniform background, and is so 
placed as to be easily seen when the name 
of the food or any pictorial representa¬ 
tion is viewed, wherever such name or 
representation as appears as to be con-, 
spicuously and easily seen under cus¬ 
tomary conditions of purchase. 

(b) If the Quality of Canned Toma¬ 
toes Falls Below the Standard— 

If the quality of canned tomatoes falls 
below the standard hereinbefore pre¬ 
scribed. the label shall bear the state¬ 
ment of “Below Standard Quality” 
specified but. in lieu of such statement, 
the label may bear the alternative state¬ 
ment “Below Standard in Quality- 

the blank to be filled in with the words 
specified with reference to which such 
canned tomatoes fails to meet the re¬ 
quirements as follows: (1) “Excessively 
Broken Up”; (2) “Poor Color”; (3) “Ex¬ 
cessive Peel”; (4) “Excessive Blemishes.” 
If such canned tomatoes fail to meet 
both of these conditions, the words “Ex¬ 
cessive Peel and Blemishes” may be used 
instead of the words hereinbefore de¬ 
noted. Such alternative statement shall 
immediately and conspicuously precede 
or follow, without intervening written, 
printed, or graphic matter, the name 
“Tomatoes” and any statements required 
or authorized to appear with such name. 

(c) When Canned Tomatoes Fall Be¬ 
low the Standard of Fill of Container 
Applicable Thereto— 

The term “substandard fill” means the 
statement “Below Standard in Fill” 
printed in Cheltenham bold condensed 
caps. If the quantity of the contents 
of the container is less than one pound, 
the statement is in 12-point type; if 
such quantity is one pound or more, the 
statement is in 14-point type. Such 
statement is enclosed within the lines, 
not less than 6 points in width, forming 
a rectangle; but if the statement “Below 
Standard Quality” is also used, both 
statements (one following the other) 
may be enclosed within the same rec¬ 
tangle. Such statement or statements, 
with enclosing lines, are on a strongly 
contrasting, uniform background, and 
are so placed as to be easily seen when 
the name of the food or any pictorial 
representation thereof is viewed, wher¬ 
ever such name or representation ap¬ 
pears so conspicuously as to be easily 
seen under customary conditions of pur¬ 
chase. 

Time Within Which to File Objections 

Within ten days after the receipt of 
the copy of the Federal Register con¬ 
taining this report, any interested per¬ 
son who wishes to object to any matter 
set out in the suggested findings of fact, 
conclusion, and order, shall transmit 
such objection in writing to the Hearing 
Clerk. At the same time such interested 
persons shall transmit in writing to the 
Hearing Clerk a brief statement con¬ 
cerning each of the objections taken to 


the action of the Presiding Officer upon 
which he wishes to reply, referring 
where relevant to the pages of the tran¬ 
script of evidence. 

Respectfully submitted. 

C seal 1 John McDill Fox, 

Presiding Officer. 
Dated: April 8th, 1939. 

|F. R. Doc. 3&-1219; Filed. April 11, 1939; 
12:35 p. m.J 


In the Matter op the Public Hearing 
for the Purpose of Receiving Evi¬ 
dence upon the Basis of Which Regu¬ 
lations May Be Promulgated (A) Fix¬ 
ing and Establishing Definition and 
Standard of Identity, Standard of 
Quality, and Standard of Fill of Con¬ 
tainer, for Canned Tomatoes; and 
(B) Specifying Form and Manner of 
Label Statements for Such Canned 
Tomatoes Which Fall Below Such 
Standard of Quality, and Such Stand¬ 
ard of Fill of Container 

report of presiding officer, suggested 

FINDINGS OF FACT, CONCLUSION AND 
ORDER. IN RE: STANDARD OF FILL OF CON¬ 
TAINER FOR CANNED TOMATOES 

General Statement 

1. In pursuance of the authority of sub¬ 
section (e). Section 701 of the Federal 
Food, Drug, and Cosmetic Act tSec. 701, 
52 Stat. 1055; 21 U. S. C. 371 (e)l, the 
Secretary of Agriculture, on his own 
initiative, published, on December 15, 
1938 (which appeared on page 3009 of 
the Federal Register), a notice of a 
public hearing to be held on January 19, 
1939, in Room 3036, Department of Agri¬ 
culture, South Building, Independence 
Avenue, between 12th and 14th Streets. 
S. W., Washington, D. C., for the purpose 
of receiving evidence upon the basis of 
which regulations might be promulgated 
(a) fixing and establishing a definition 
and standard of identity, a standard of 
quality, and a standard of fill of con¬ 
tainer for canned tomatoes; and (b) 
regulations specifying the form and 
manner of label statements for canned 
tomatoes which fall below such standard 
of quality and such standard of fill of 
container. This notice contained a pro¬ 
posal in general terms for a reasonable 
definition and standard of quality, and 
standard of fill of container for canned 
tomatoes, and the form and manner of 
label statements for such food which falls 
below such standards of quality and fill 
of container, together with a provision 
for labeling of tomatoes which (1) fall 
below the standard of quality, and (2) 
fall below the standard of fill of con¬ 
tainer. The notice designated John Mc¬ 
Dill Fox as the presiding officer for said 
hearing. Thereafter, a public hearing 
was called at the time and place therein 
designated, to wit, January 19, 1939, at 
10 a. m., in Room 3036. Said hearing 
was, from time to time, continued and 
was concluded at 9:10 p. m.. of January 
20. 1939, 


2. At such hearing the Presiding Of¬ 
ficer announced that he would first hold 
a hearing on identity and immediately 
subsequent he would hold hearings on 
quality, fill of container, and sub¬ 
standard labeling. 

3. At 2 p. m., on January 19, 1939, the 
hearing on a proposed standard for fill of 
container for the food product commonly- 
known as tomatoes was convened and at 
2:45 p. m. on that day was adjourned 
until 4:20 p. m„ on January 20, 1939 
and concluded at 5:50 p. m. of the same 
day. All interested persons were notified, 
pursuant to the rules of procedure, of 
their opportunity to file proposed findings 
of fact and argument. 

4. The Presiding Officer, therefore, 
makes this report and suggests that the 
Secretary make, on the basis of the sub¬ 
stantial evidence contained in the record, 
the findings of fact herein contained, 
the conclusions herein suggested, and as 
so found, to order the promulgation of 
the regulation suggested herein with ref¬ 
erence to a proposed standard for fill 
of container for the canned food product 
commonly known as tomatoes. 

5. The proposal, as it appeared in the 
Federal Register on December 15, 1938, 
concerned itself, inter alia , with a pro¬ 
posed definition artfi standard for fill 
of container for the canned food product 
commonly known as tomatoes. It read as 
follows: 

(1) For cylindrical metal containers. 
(a) Percent of total capacity of con¬ 
tainer occupied by total contents: 

Measure carefully to the nearest six¬ 
teenth of an inch the following, express¬ 
ing as a whole number the total number 
of sixteenth inches: 

A, the over-all height of the con¬ 
tainer; 

B, the combined heights of the double 
seams of the closed container (sum of 
the vertical distances, taken at each end, 
from the top of the double seam to the 
point where the cover turns at right 
angles to the side wall); 

C, the vertical distance from the top 
of the double seam to the highest point 
of the product (after carefully opening 
the container without disturbing the 
double seam). 

Obtain the percent of total capacity 
of container occupied by total contents 
by the following formula: 

A —(C— B) 


where A. B , and C are the measure¬ 
ments, expressed and designated as in 
(1) (a) above. 

(b) Weight of water at 68° F. required 
to fill the container: 

Measure over-all diameter of container 
at the highest point of the side to the 
nearest sixteenth of an inch (for use in 
Table A). Multiply measurement A 
minus measurement B, obtained and ex¬ 
pressed as in (1) (a), by the avoirdupois 
ounces of water at 68° F. correspond- 
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ing to each sixteenth inch of height of 
a container of the outside diameter 
above determined, such weight of water 
being obtained from Table A. The prod¬ 
uct of the above multiplication is 
deemed to be the weight of water at 
68° F. required to fill the container. 

Table A 

Avoirdupois 
Ounces Water 
at 68 3 F. 
per Each 

Outside diameter at lid, Sixteenth 

in sixteenth inches: Inch Height 


34. 0. 120 

40_i.. . 162 

43_ l - . 188 

45. . 205 

48 . . 234 

49 - .241 

51. .264 

55. . 306 

60.-___ .371 

65_ .431 

68- . 487 

82. . 704 

99- 1.033 

108. 1. 194 


For containers with diameters not 
given in Table A, determine water ca¬ 
pacity as described in (2) (b). 

(2) For square, or other non-cylindri- 
cal metal containers with vertical sides. 
fa) Percent of total capacity of container 
occupied by total contents: 

Determine as in (1) (a). If a deter¬ 
mination of water capacity is also neces¬ 
sary, open container as described in (2) 

(b). 

(b) Weight of water at 68° F. required 
to fill the container: 

With a hack saw make a level cut 
across the top of the container in such a 
manner as to just divide the lid into two 
approximately equal parts. Cut out one 
of such parts with a can opener. Re¬ 
move contents and close, with adhesive 
tape or other convenient material, any 
saw cuts in the sides which extend below 
the level of the lid. Rinse container with 
water, dry, and weigh. Fill container 
v/ith distilled water at 68° F. to the point 
where the lower surface of the lid meets 
the sides. Weigh again. The difference 
in weight is deemed to be the weight of 
water at 68° F. required to fill the con¬ 
tainer. 

(3) For metal containers with sloping 
sides, or otherwise irregular in shape. 
(a) Weight of water at 68* F. required 
to fill the container: 

After cutting and removing part of lid 
as described in (2) (b), measure distance 
from the highest point of the side of con¬ 
tainer to the highest point of the product 
(for use in (3) (b)). Determine water 
capacity as described in (2) (b). 

(b) Percent of total capacity of con¬ 
tainer occupied by total contents: 

Draw off water used in determining 
water capacity under (3) (a) until the 
container is filled to the same point as 
that formerly occupied by the product. 
Determine the weight of water remain¬ 
ing and divide it by the water capacity as 


determined in (3) (a). The quotient 
multiplied by 100 gives the percent of 
total capacity of container occupied by 
total contents. 

(4) For glass or other non-metallic 
containers, (a) Weight of water at 68 Q 
F. required to fill the container: 

Remove closure (lid or cap) and meas¬ 
ure to the nearest sixteenth of an inch 
the distance from the highest point of 
the container to highest point of the 
product (for use in (4) (b)). After re¬ 
moving product, rinse, dry. and weigh 
container. Fill container completely with 
distilled water at 68° F. Weigh again. 
The difference in weight is deemed to be 
the weight of water at 68° F. required to 
fill the container. 

(b) Percent of total capacity of con¬ 
tainer occupied by total contents: 

Determine as described in (3) <b). 

Tomatoes—Proposed Standard of Fill of 

Container for the Canned Food Prod¬ 
uct Commonly Known as Tomatoes 

The food in the container meets the 
standard of fill when the total contents 
so fill the container that they occupy at 
least .... percent (to be fixed at a point 
between 90 and 95 percent) of the total 
capacity of such container (such per¬ 
centage to be determined as specified in 
the accompanying method). 

6. Within the time so provided, various 
interested persons filed proposed findings 
of fact, based upon the evidence adduced 
at the hearing, which if granted, would 
modify the proposal originally printed in 
the Federal Register. These proposed 
findings of fact concerned: 

(1) What percentage of the container 
shall be occupied by canned tomatoes; 
(2) How shall such percentage be deter¬ 
mined; (3) should any method be 
prescribed. 

7. There was controversy in the evi¬ 
dence with reference to all of these 
matters. 

8. The testimony described in detail 
the various efforts on the part of the 
Department, on the part of the canning 
industry, to set certain standards and 
certain methods. Mr. Victor B. Bonney, 
a Government witness, after having first 
qualified himself by training and experi¬ 
ence, testified as follows: 

That he was graduated from the 
Washington State College in 1912, with 
the degree of Bachelor of Science in 
Chemistry. The following year he was 
an instructor in chemistry in that school. 
In 1914, he joined the Department of 
Agriculture with the then United States 
Bureau of Chemistry which is now the 
Food and Drug Administration, from 
which time until the present, he has 
been employed constantly with the De¬ 
partment of Agriculture. That he was at 
San Francisco from 1915 to 1920; in 
Seattle, from 1920 to 1926; in 1926, he 
was transferred to Washington, D. C., 
and after 1930, was in charge of the 
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Food Control Laboratory work dealing 
with the composition and analysis of 
fruits and vegetables including canned 
tomatoes; that since 1930, he was chem¬ 
ist in charge of the canned food sec¬ 
tion of the Food and Drug Administra¬ 
tion. That part of his duties have to do 
with matters pertaining to the identity, 
quality, composition and fill of container 
of canned foods coming within the scope 
of the Foods and Drugs Act. That in 
this hearing, there was physically in¬ 
corporated his qualifications, duties, and 
experience, as testified in various other 
hearings. That his experience with the 
problems relative to the fill of container 
of canned foods began in 1917; that after 
the passage of the McNary-Mapes 
amendment to the Federal Food and 
Drug Act of 1930, he began work on the 
problem of fill of container for various 
foods, including cahned tomatoes, from 
the viewpoint of head-space in the con¬ 
tainer. During that time, he supervised 
the examination of head-space measure¬ 
ments in tens of thousands of cans of 
canned tomatoes. Since the enactment 
of the present Food, Drug, and Cosmetic 
Act, and during the past few months 
previous to the hearing, he had been 
working upon the problem of formulating 
a reasonable and practical method for 
the determination of fill of container for 
canned tomatoes. In connection with 
this study, he had examined the official 
reports made by the Food Chemists, the 
Food and Drug Administration, cover¬ 
ing approximately the time between July 
1937 and September 1938, of about 
10,000 samples of canned tomatoes. 
These samples were procured from var¬ 
ious sections of the country and ex¬ 
amined for the purpose of determining 
the exact amount of fill which each sam¬ 
ple contained. 561 cans of these 10,000 
were taken at random, representing 
products packed in all sections of the 
United States. Of these 561 cans, 25 
showed less than 85 percent of the total 
capacity occupied by the contents; 53 
showed between 85 and 89.9 percent; 50, 
between 90 and 92.4 percent; 81, between 
92.5 and 93.9 percent; 75, between 94 and 
94.9 percent; 181. between 95 and 97.4 
percent; 96, between 97.5 and 100 per¬ 
cent. The average percent of the capac¬ 
ity occupied by the contents for all 561 
cans was 93.9 percent. Two jars, glass 
packed, were examined and showed re¬ 
spectively 93.9 percent and 94 percent. 
In addition to his own work in the ex¬ 
amination of canned tomatoes to deter¬ 
mine the amount of fill in individual 
cans, he had taken the report of the 
Conference Committee of Distributors, 
Brokers and Canners Association pub¬ 
lished by the National Canners Associa¬ 
tion on the weights and various sizes 
of cans of tomatoes should contain ac¬ 
cording to the opinion of that committee. 
He translated those various weights into 
figures showing the fill of cans which 
would be found, determined by the meth¬ 
od he was using on cans of sizes speci¬ 
fied, filled to the net weight recom- 
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mended for label declaration. TTiis en¬ 
tire opinion of his was purely theoretical. 
He gave as his opinion the fair and 
reasonable standard of the fill of con¬ 
tainer for canned tomatoes would re¬ 
quire a fill of at least 92 percent and 
the capacity of the container to be meas¬ 
ured by the method that he used. The 
Conference Committee sent out mini- 
mums of percentage of fill at 90 percent, 
whereas the study showed that the 
average fill is at present about 94 per¬ 
cent. The method that he employed in 
measuring the capacity of containers for 
the determination of the amount of to¬ 
matoes is as follows: (R., pp. 34-37.) 

Containers may be of two types: the 
usual type is the ordinary sanitary tin 
container; the lid is attached to the can 
by the means of a double seam. For that 
type of container, the witness first cut 
out the top of the can with the can 
opener which did not injure the double 
seam, and then emptied, washed, dried 
and weighed the can. He then filled the 
container with water at room tempera¬ 
ture, to three-sixteenths of an inch be¬ 
low the vertical distance below the top 
of the double seam, and weighed the 
container thus filled. The latter weight 
is, for all practical purposes, the capacity 
of the can for water. In determining 
the percentage of the capacity that the 
container occupied by the food, he cut 
out the top of the can, as previously de¬ 
scribed, but before emptying, he deter¬ 
mined, by means of a depth gauge, the 
distance from the top of the product to 
the top of the double seam. After de¬ 
termining the water capacity of the con¬ 
tainer as described, the depth gauge was 
then inserted to a point reached by the 
top of the product. The water in the 
can was then drawn off until the surface 
of the water just touched the water of 
the depth gauge, and the can and the 
water then removed were weighed. The 
weight of the can was then subtracted 
to get the weight of the water remaining 
in the can. This figure, the witness tes¬ 
tified, multiplied by 100 and divided by 
the water capacity of the can, will give 
the percentage of the volume of the con¬ 
tainer occupied by the food product. In 
determining the water capacity of con¬ 
tainers of other types, the witness testi¬ 
fied that the lid was flush with the top or 
very nearly so; that he removed the lid, 
and after measuring with the depth 
gauge the distance from the top of the 
container to the highest level of the food 
product, he emptied, washed, dried, and 
weighed the food container. He then 
filled the container to the top with water 
at room temperature, he weighed and 
subtracted the weight of the empty con¬ 
tainer. This figure, he testified, was the 
weight of water the container will hold. 
With reference to the method of deter¬ 
mining the percentage of the capacity 
of the container occupied by the tomato 
product, the witness testified as follows: 

He inserted the depth gauge to the 
point which was reached by the food 


product, drawing off the water in the 
container until the surface of the water 
barely touched the depth gauge. The 
container and water remaining were then 
weighed. The weight of the container 
was then subtracted to get the weight 
of the water remaining in the can. That 
figure, multiplied by 100 and divided by 
the water capacity of the can, the wit¬ 
ness testified, gave the percentage of 
the volume of the container occupied by 
the product. The witness testified that 
it would be necessary to make an allow¬ 
ance for the average depth of the double 
seam in the sanitary tin cans, of three- 
sixteenths of an inch. There w T as other 
testimony by the witness based upon 
other standards. 

The witness further testified that cer¬ 
tain forms of containers are deceptive; 
that various methods of measuring are 
reasonably good in practice but there 
should be a definite method prescribed 
which would follow out the standard. 
(R., p. 39.) 

Dr. F. F. Fitzgerald, another inter¬ 
ested party, presented very definite testi¬ 
mony against the proposed standards. 
In essence, he suggested that while the 
proposed Government method apparently 
allows for but two-sixteenths of an inch 
per end. that the industry has found 
three-sixteenths of an inch more exact, 
and uses it. He gave substantial evi¬ 
dence to support his contention. (R., p. 
13.) He suggests that in order to meet 
a definite standard, canners must at¬ 
tempt a higher point (R., p. 15); that in 
his opinion, and he was a qualified ex¬ 
pert, that where the minimum fill is put 
at 90 percent, one is getting into danger 
because of the difficulty in commercial 
practice of hitting an exact figure. Gov¬ 
ernment’s witness, Mr. Bonney (R, p. 
34), refers to the present minimum of 
90 percent. He states that his study, 
which is theoretical, would tend to have 
him believe that a higher standard would 
reasonably be required. 

The witness, Shook (R., p. 41), again 
asks the Government witness what the 
basis for his recommendation for the in¬ 
crease from 90 to 92 percent is. The 
witness does not seem to validate his 
opinion. It would seem from all the 
evidence that cans can be conveniently 
filled more than 90 percent, but that in 
commercial practice, due to various fac¬ 
tors, canners attempt, in reaching a 
minimum, to fill more than the mini¬ 
mum required. 

Therefore, the presiding officer sug¬ 
gests that an order be made and entered 
by the Secretary of Agriculture setting 
forth the detailed findings of fact here¬ 
inafter suggested as part of such order, 
and promulgating the regulation herein¬ 
after set forth: 

Suggested Findings 

1. Types of containers. Containers 
for tomatoes may be of two types: (1) 


the usual “sanitary” tin can (R., p. 34) 
and (2) glass and all other kinds of con¬ 
tainers other than the ordinary “sani¬ 
tary” tin can (R., p. 36). 

2. Method of measuring capacity of 
fill for all containers. A. The fill of 
container for tin cans with lids of a 
double seam shall be determined by the 
following method: 

(1) Cut out the lid without removing 
or altering the height of the double 
seam. 

(2) Measure the vertical distance 
from the top level of the container to 
the top level of the food by means of a 
depth gage. 

(3) Remove the food from the con¬ 
tainer: then wash, dry, and weigh the 
container. 

(4) Fill the container with water 
which is at room temperature to three- 
sixteenths of an inch vertical distance 
from the top level of the container. 
Then weigh the container thus filled 
and determine the weight of the water 
by subtracting the weight of the con¬ 
tainer found as prescribed in (3). 

(5) Draw off enough water from the 
container so that the level of the water 
corresponds to the level of the food as 
found in the measurement (2) above. 
Weigh the container with the remaining 
water and determine the weight of such 
remaining water by subtracting the 
weight of the container as determined by 
method (3) above. 

(6) Divide the weight of water found 
by method (5) above by the weight of 
water found by method (4) above, and 
multiply by 100. The result should be 
the percentage of the total capacity of 
the container occupied by the food. 

B. The fill of container for glass or 
other types of container, other than de¬ 
scribed in *‘A” above, shall be determined 
in the same method as outlined above, 
except that process (1) is omitted and 
in lieu of process (4) the container is 
filled with water so that the water is 
level with the top of such container. 
(R., pp. 34-37, 55.) 

3. A practical method. The method 
of measuring the fill of container as 
presented in suggested finding number 
2 (a) is reasonably accurate. The 
method as applied to tin cans with a 
double seam does not reach mathemati¬ 
cal exactness, however, because an al¬ 
lowance of three-sixteenths of an inch 
is made for the height of such seams, 
whereas such seams may not be exactly 
three-sixteenths of an inch. Such vari¬ 
ations from the allowance as may exist 
are, however, of no particular conse¬ 
quence as affecting either the consumer 
or the producer. (R., p. 37.) 

4. Necessity for a standard. A stand¬ 
ard of fill of container based upon the 
suggested finding 2 is- a necessity, in 
order to promote honesty and fair deal¬ 
ings in the interest of the consumer by 
insuring him a container which is prac¬ 
tically full. <R., pp. 35. 38. 56, 57.) 
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5. Good commercial practice. Under 
good commercial practice, a standard fill 
of container based upon the preceding 
suggested findings could be easily met 
by good commercial practice. (R., p. 
38.) 

6. Profile ends. In addition to the 
space in the can as measured to the bot¬ 
tom of the lid, there are seams in each 
end of the can which allow some addi¬ 
tional space in such containers. R., pp. 
50, 51.) 

7. Head-space measurement. The 
method of measuring head-space in order 
to determine the percentage of the con¬ 
tainer occupied by the food is not an 
accurate index to the proportion of the 
food to the space in the container. This 
is true because many containers for can¬ 
ned tomatoes are not cylindrical and 
only perfect cylinders can be measured 
accurately by the bead-space method. 
Even the ordinary tin can in general 
commercial use is not a perfect cylinder, 
and the measuring of head-space is ac¬ 
curate for determining the proportion of 
the capacity of the container occupied by 
food only in the case of containers having 
a uniform cross-section area throughout 
the entire height. (R., p. 56.) 

8. Irregular container — headspace. 
Irregular containers now in use for can¬ 
ned tomatoes cannot be effectively be 
measured by the head-piece method. (R., 
p. 56.) 

9. A simple and practical method. The 
methods for measuring fill of container 
for canned tomatoes, set out in suggested 
finding number 2, are simple and prac¬ 
tical, and lend themselves most admir¬ 
ably to commercial practice. (R., pp. 
55. 56.) 

10. That the standard practice of con- 
ners which has received consumer ac¬ 
ceptance is that the fill of container 
of canned tomatoes is a fill of not less 
than 90 percent of the total capacity of 
the container. 

Suggested Conclusion in the Form of a 
Regulation 

Upon the basis of the foregoing sug¬ 
gested findings of fact, the following rea¬ 
sonable definition and standard of iden¬ 
tity for fill of container for canned 
tomatoes is hereby suggested to be prom¬ 
ulgated as a regulation: 

Canned Tomatoes—Fill of Container. 
fa) The standard of fill of container for 
canned tomatoes is a fill of not less than 
90 percent of the total capacity of the 
container, as determined as follows: 

(1) In the case of a container with lid 
attached by double seam, cut out the lid 
without removing or altering the height 
of the double seam. 

<2) Measure the vertical distance from 
the top level of the container to the top 
level of the food. 

t3) Remove the food from the con¬ 
tainer; wash, dry, and weigh the 

container. 
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(4) Pill the container with water to 
three-sixteenths of an inch vertical 
distance below the top level of the con¬ 
tainer. Record the temperature of the 
water, weigh the container thus filled, 
and determine the weight of the water by 
subtracting the weight of the container 
found in (3). 

(5) Maintaining the water at the tem¬ 
perature recorded in (4), draw off water 
from the container as filled in (4) to the 
level of the food found in (2), weigh 
the container with remaining water, and 
determine the weight of the remaining 
water by subtracting the weight of the 
container found in (3). 

(6) Divide the weight of water found 
in (5) by the weight of water found in 
<4), and multiply by 100. The result 
shall be considered to be the percent of 
the total capacity of the container occu¬ 
pied by the food. 

In the case of a container with lid at¬ 
tached otherwise than by double seam, 
remove the lid and proceed as directed 
in clauses (2) to (6) inclusive, except 
that under clause (4), fill the container 
to the level of the top thereof. 

Time Within Which to File Objectiojis 

Within ten days after the receipt of 
the copy of the Federal Register con¬ 
taining this report, any interested per¬ 
son who wishes to object to any matter 
set out in the suggested findings of fact, 
conclusion, and order, shall transmit 
such objection in writing to the Hear¬ 
ing Clerk. At the same time each such 
interested person shall transmit in 
writing to the Hearing Clerk a brief 
statement concerning each of the ob¬ 
jections taken to the action of the pre¬ 
siding officer upon which he wishes to 
rely, referring where relevant to the 
pages of the transcript of evidence. 

Respectfully submitted. 

I seal] John McDill Fox. 

Presiding Officer . 

Date: April 8th, 1939. 

[P. R. Doc. 39-1220; Piled. April 11. 1939; 

12:35 p. m.) 


CIVIL AERONAUTICS AUTHORITY. 
(Docket No. 215J 

In the Matter of an Agreement, C. A. A. 
No. 102, Between United Air Lines 
Transport Corporation and Western 
Air Express Corporation Relating to 
the Interchange of Sleeper Airplanes 
at Salt Lake City, Utah 

notice of hearing 

April 10, 1939. 

The above-entitled proceeding is as¬ 
signed for public hearing on May 1, 1939. 
at 10 o’clock a. m. (Eastern Standard 
Time) at the Carlton Hotel, 923 16th 


Street NW., Washington, D. C., before 
Examiner F. W. Brown. 

By the Authority. 

[seal] Paul J. Frizzell, 

Secretary . 

IP. R. Doc. 39-1213; Piled. April 11, 1939; 
11:23 a. m.j 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C. 
on the 31st day of March, A. D. 1939. 

(File No. 43-190] 

In the Matter of Colorado Central 
Power Company 

order 

Colorado Central Power Company, a 
subsidiary of Crescent Public Service 
Company, a registered holding com¬ 
pany, having filed a declaration pur¬ 
suant to Section 7 of the Public Utility 
Holding Company Act of 1935 regard¬ 
ing the issue and sale of First Mort¬ 
gage 4 $4% Bonds, Series A, due May 1, 
1959 in the principal amount of $725,000; 

A public hearing 1 on said declaration, 
as amended, having been held after ap¬ 
propriate notice; the record in this mat¬ 
ter having been duly considered; and 
the Commission having filed its find¬ 
ings herein; 

It is ordered, That such declaration, 
as amended, be and become effective 
forthwith, on the conditions, however: 

(1) that the issue and sale of the 
aforesaid bonds shall be effected in com¬ 
pliance with the terms and conditions 
set forth in, and for the purposes rep¬ 
resented by, said amended declaration; 

(2) that within ten days after the 
issue and sale of the aforesaid bonds, 
the declarant shall file with this Com¬ 
mission a certificate of notification 
showing that the issuance and sale of 
the aforesaid bonds have been effected 
in accordance with the terms and con¬ 
ditions of. and for the purposes repre¬ 
sented by, said amended declaration; 

(3) that the Commission reserves 
jurisdiction over the payment of any 
fees or commissions for effecting the sale 
of such bonds. 

By the Commission. 

[seal] Francis P. Brassor. 

Secretary. 

(P. R. Doc. 39-1212; Piled. AprU 11, 1939; 

11:11 a. m.J 


1 4 P. R. 1255 DL 
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